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Abstract 
As market-based interventions have provided insufficient relief from rising 
commercial health care costs, states have a unique and pressing opportunity to 
enact policies that place downward pressure on unit prices and rebalance market 
power toward health care purchasers and consumers.  The geographic, political, and 
economic diversity across the 50 United States opens possibilities for state 
governments to shape their own policy agendas; however, states will likely find that a 
single piece of legislation proves insufficient to effect meaningful relief, and/or will 
create vulnerabilities that are easily exploited by stakeholders who benefit from the 
status quo.  It is therefore recommended that state legislators consider suites or 
menus of policy options to create complementary infrastructure, close loopholes and 
plan for contingencies.  This report leveraged the expertise of health care 
economists, administrators, legal scholars and other policy experts to identify a 
universe of high-potential health care policies, which are then organized into 
scenario-based menus, with the intention of guiding state policymakers and 
advocates to pathways for a functioning health care marketplace. 
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Introduction

In news that will surprise no one, the outlook for the commercial health care market looks 
depressingly bleak in 2023 and for the next several years to come.  Beginning in 2020 with 
the arrival of COVID-19 on America’s shores, health care utilization dropped precipitously – 
so steeply, in fact, that the federal government and private health plans stepped up to 
provide funding to keep some hospitals and provider practices afloat. 1,2  This drop in 
utilization explains why employers and other health care purchasers (henceforth 
“purchasers”) saw their health care costs remain level or even decline over the past three 
years.3 Even when inflation hit consumer goods like a sledgehammer in 2022, health care 
costs remained remarkably stable.4 But it won’t last. 

Over the next few years, experts predict that health care costs will spike again.  As of 
August 2022, the projected average premium increase in 2023 will hover at 5.6 percent;5 
while this figure lags behind overall inflation (8.5 percent year over year), this is likely a 
temporary reprieve, born in part out of the fact that health plans negotiate multi-year 
contracts with health care providers and cannot react in real time to fluctuations in the 
consumer price index (CPI).  This isn’t just speculative; there are clear indicators that health 
care costs are poised to spike: 
• Hospital overhead rose by over 15 percent in 2022, driven by higher labor and supply

costs.6,7,i

• Despite the drop in utilization in 2020, insurance carriers grossly underestimated
service demand in 2021, resulting in $1.3 billion and $1.7 billion losses in the large
group and individual markets, respectively – losses that are projected to carry over
into premium increases in the years to come.8

• Provider markets continue to consolidate, further eroding competition and purchaser
market power.  Today, 75 percent of hospital markets in the United States are either
highly concentrated or very highly concentrated, and the rate of hospital “mega
mergers” (under which the smaller of the merging hospitals has an annual revenue >$1
billion) nearly doubled in 2021, along with the rate of physician group mergers and
acquisitions.9,10

American businesses, their employees, and their families cannot absorb the coming wave of 
commercial health care cost inflation.  Already, nearly one in three households do not have 
enough savings to pay typical deductibles under employer-based coverage and the rising 
out of pocket costs experienced by workers for medical care and prescription drugs strains 
the health and well-being of the US workforce.11,12  Ultimately, our health care system acts 
as a weight around the neck of the US economy. 

i Some experts believe that this spike in hospital overhead is temporary and will be used as an excuse to further elevate prices 
unnecessarily.
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MARKET-BASED INTERVENTIONS HAVE NOT DELIVERED [ENOUGH]

Historically, purchasers and health plans have tried to overcome failures in commercial 
health care with market-based interventions.  They reasoned that with the right incentives 
and enough financial “skin in the game,” individuals seeking health care would behave like 
traditional consumers and shop for doctors the way they shop for cars. Consequently, 
purchasers and insurance carriers attempted to create consumer-like behavior and pursued 
this goal by providing their health plan members with access to provider price and quality 
data (to the extent this information is available), and by working to make members sensitive 
to health care prices through insurance options like high-deductible health plans (HDHPs) or 
a requirement to pay for a percentage of allowed costs (i.e., co-insurance).  It hasn’t worked.  
Studies continuously demonstrate that even when patients have access to data about 
prices and quality, they rarely consult or act on it;13 instead of turning plan members into 
savvy health care consumers, HDHPs simply dissuade people from seeking care, including 
the preventive and condition management services they need to stay healthy.14,15   

But what about alternative payment models (APMs)? Did those fail as well?  The evidence 
from the Centers for Medicare and Medicaid Innovation (CMMI) is disappointing: Of the 50 
APMs that CMMI developed following the passage of The Affordable Care Act, only six 
generated substantial net savings after factoring in the cost of incentive or upfront 
payments.16  With time, there is hope that refining APM programs by making them 
mandatory and including downside risk will produce consistently stronger outcomes.  But 
APMs operate on the theory that paying providers differently will change how they deliver 
care and result in greater efficiency, better care coordination, and reduced waste.  That may 
be correct, but it’s prices, not utilization that is driving about two thirds of health care cost 
inflation for commercial payers.17  APMs are a necessary component of health care reform, 
but by no means a panacea. 

THE CASE FOR STATE GOVERNMENT INTERVENTION 

What we see before us is an uneven playing field, about to get rockier, and the only 
balancing force that may be powerful enough to countermand this trend is the government. 
The federal government issued new laws and regulations this year such as the No Surprises 
Act, the Hospital Price Transparency Rule, and the Health Plan Price Transparency Rule, 
which (if hospitals and health plans comply) could start to shift the competitive landscape – 
or at least provide policymakers and other stakeholders with better data for decision 
making.18,19,20  But states also have a unique and profound role to play in shaping health care 
policy.  They can tailor their policy agendas to the specific needs, conditions, and mores of 
their constituents; they can launch smaller-scale experiments that would be impractical or 
impossible to pass nationally; and they can use their own purchasing power to command 
lower prices, new payment models, and higher standards of care.  Innovation springs from 
state laboratories across the country, from the first reference-based pricing program in 
Montana, to the first full-scale bundled payment program from Tenncare (Tennessee 
Medicaid), to the health care coverage model that inspired the Affordable Care Act out of 
Massachusetts.21,22,23
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THE CASE FOR POLICY “MENUS”

An adage, often attributed to W. Edward Deming, says that “every system is perfectly 
designed to get the results it gets.” As such, the fact that health care costs in the U.S. rise 
faster than the rate of inflation year after year without any commensurate increase in quality 
or value speaks to fundamental flaws in system design.  Fixing a $4 trillion industry that 
comprises nearly 20 percent of U.S. GDP doesn’t come easy and likely cannot be solved 
through a single piece of legislation.   

Catalyst for Payment Reform (CPR), with support from Arnold Ventures, created this report 
to help more states carve their unique paths to place downward pressure on commercial 
health care prices.  This report is certainly not the first to advise states on health care policy, 
but offers a unique contribution to the space based on the following premises: 
• Of the myriad approaches states might take to address unsustainable growth in

commercial health care prices, some policies have proven to be more effective than
others.

• With that said, not every policy is right for every state: states have to operate under
diverse conditions, with contingencies that include – but are not limited to – the
provider composition of the health care market, how well the health care market
functions, the state’s openness to government intervention, and what infrastructure a
state has in place to implement and administer market interventions.

• A critical short-coming of policy-craft is a tendency to pass one legislative initiative at
a time, then attempt to course correct for loopholes and externalities as they appear. A
more prudent (but perhaps politically challenging) approach  is to look at a suite of
policies in tandem, which reinforce each other toward an aligned set of priorities.

• There are new and creative ways to address commercial health care costs that
deserve exploration.

With these tenets in mind, CPR leveraged the insight and acumen of some of the nation’s 
foremost luminaries in health economics, health care policy, and state government 
administration to create a series of policy menus: constellations of policy options geared 
toward specific goals, with indicators to connote prerequisite measures, next steps, and 
whether the policy is appropriate for states with a lesser appetite for government 
intervention. 
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Methodology 

Creating the policy menus required both primary and secondary research.  CPR conducted 
a literature review of academic and trade journals seeking evidence about the impact of the 
policies we had identified, whether they proved effective or ineffective, and whether they 
resulted in any externalities, loopholes or other unintended consequences.  However, 
understanding the “juice-to-squeeze” ratio of policy options (i.e., effort vs. effect), how 
policies fit together, and what new policy options are on the horizon required direct input 
from experts. CPR convened an advisory committee with expertise in three domains of 
health policy: transparency, competition, and regulation.  With the support and expertise of 
this advisory committee, CPR sought to answer the following three questions: 

1. Of the thousands of state laws currently in existence that purport to control
commercial health care prices, which should we consider in scope for our project and
which policies are most impactful under what circumstances?

2. What new policies – either those that have shown promise in early pilots or are entirely
sui generis – should states consider?

3. How do policies fit together?  Which have prerequisites, and which should only be
tried if all else fails?  What are likely scenarios, based on common use cases or
constraints, for which we should create policy menus?

We address these topics in turn below.  Note that a complete methodology, including a list 
of the members of CPR’s advisory committee, can be found in appendices 1-2. 

WHAT CATEGORIES ARE IN SCOPE, AND WHICH POLICIES ARE MOST 
IMPACTFUL? 

Given the wide array of approaches states can pursue to address health care prices, CPR’s 
first step was to define the ocean we wanted to boil.  Policy areas that CPR determined to 
be out of scope included: 

a. Pharmaceutical Prices:  Although pharmacy costs continue to accelerate and absorb a
larger share of total health care expenditures, the inflation factors driving drug prices
and pharmacy benefit managers’ (PBM) spend differ notably from the economic
drivers of the care delivery system, and moreover, may be better suited for federal
policy.

b. Single Payer Health Care: Single payer health care necessitates a fundamental and
comprehensive reworking of the current health care system. This is not to say that
single payer health care has no place in state policy discussion, but rather that reform
on this scale will render nearly all other policy pathways irrelevant.

c. Care Delivery: Because this report focuses on commercial markets, where prices (not
utilization) drive nearly two thirds of health care cost inflation, CPR excluded policies
that focus exclusively on improving the quality and efficiency of care delivery.  While
these approaches may ultimately have an impact on total health care spend, their
impact on health care prices is indirect, at best.

d. Federal Policy:  Lastly, because of the project’s focus on states, CPR excluded policies
that apply exclusively to the federal government.
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Beyond the scoping exercise, which eliminated policies based on applicability, CPR and the 
advisory committee also identified a set of policies to exclude from this analysis based on 
judgments of their utility and impact. These policies, and the rationale for their exclusion, 
are documented in Table 1: 

Table 1 - Excluded Policies 

Excluded Policy Exclusion Rationale 

Supplemental Surprise 
Billing Legislation 

Unnecessary 
• Federal law already offers strong protection.ii
• State laws would not apply to ERISA plans, which

leads to bi-furcated targets and resolution 
processes.  

Any Willing Provider and 
Network Adequacy Laws 

Harmful (mostly) 
• Impedes competition and erodes purchaser market

power.  
Certificate of Need (CON), 
Certificate of Authority 
(COA), and Certificate of 
Public Advantage (COPA) 

Too vulnerable to misuse 
• While these policies have the potential to promote

competition, for the most part, they have failed in 
practice.  

Right to Shop, Telehealth 
Parity, and Scope of 
practice 

Low impact 
• Low evidence that patients are able/willing to

leverage data to shop for providers. 
• Little evidence that telehealth and scope of practice

will introduce meaningful competition.  

WHAT NEW POLICIES SHOULD STATES CONSIDER? 

In addition to evaluating and cataloguing existing policies, the advisory committee also 
proposed and explored new and untested policy ideas. In a “shark tank” exercise, 
committee members each presented their idea for a new policy, explained how it could 
correct market failures and/or put downward pressure on health care prices, described the 
resources or supplemental policies needed for success, and explored the risks/externalities 
the policy might pose.   

ii Even though the Federal No Surprises Act is limited to select services and questions remain regarding the effectiveness and 
implementation of the arbitration model, supplemental legislation is considered unnecessary due to the strong protections 
already offered by this Federal law. 
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HOW CAN WE ALLOCATE POLICIES INTO USE-CASE MENUS, ORGANIZED 
AROUND A SET OF OBJECTIVES A STATE MIGHT PURSUE OR 
CONSTRAINTS IT MAY FACE? 

Having both defined and supplemented a universe of relevant, high-potential policy 
approaches, CPR’s next step was to organize this (smaller) universe into some kind of 
schema or framework.  There are thousands of ways to categorize state policies that 
address commercial health care prices; CPR tried every single one.iii  Ultimately, we landed 
on allocating policies according to the lever of power that state governments can use to 
rebalance health care market power, which aligned well the use-cases we identified for the 
state menus. 

1. Ban or punish bad behavior: Examples include banning anticompetitive contracting
practices; taxing excessive provider prices or wealth; or constraining the behavior of
newly consolidated entities.

2. Shore up competition and/or protect the market from further erosion: Examples
include expanding antitrust law to prevent mergers and other acquisitive activity;
introducing a new supply of providers or health plans; or requiring health plans to
guide plan members toward higher-value providers.

3. Directly regulate provider prices and/or insurance premiums: Examples include
placing caps on provider prices, caps on insurance rate increases, or setting global
revenue targets for hospitals and health systems.

4. Build regulatory infrastructure: Examples include creating a repository of claims
data, hospital financial data, and creating government infrastructure to monitor market
trends and recommend policy interventions.

The curated list of policy options according to the category of state government power is in 
Figure 1 below.  Detailed descriptions of each of these policies, which include evidence of 
impact and key considerations for policymakers, are provided in the embedded file below. 

iii A complete description and inventory of the frameworks CPR tried (and ultimately discarded) is included in the appendix for 
those who are interested. 
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Figure 1:  Universe of Policy Options by Lever of Government Power 

Link to Policy Descriptions 

 
Policy Descriptions 
Embedded Document 11-18-22.pdf
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Scenario-Based Policy Menus 

I. Organizational Framework

With approximately 20 unique policy options for placing downward pressure on commercial 
health care prices, the next step was to allocate these policies into use-case menus, 
organized around a set of objectives a state might pursue or constraints it may face. The 
menus are organized into three parts: prerequisites, core policies and “if that doesn’t work” 
policies, as illustrated in Figure 2. 

Figure 2: Policy Menu Structure 

A Guide to the “Use Case” Policy Menus

8

PREREQUISITES IF THAT DOESN’T WORK…CORE POLICIES
Foundational infrastructure 

required for core policies 

• Most rely on two 
components: transparency 
and oversight

• Some demand that the state 
close loopholes (e.g.
banning anticompetitive
contracting) or create 
forcing mechanisms (e.g.
cost growth benchmarks)

Address the use case goals directly Impose heavier market 
intervention or apply added 

layers of regulation
• Taken from the subset of policies 

determined to be most effective and 
impactful 

• Also include new policy ideas that 
committee members presented during 
the “shark tank” exercise 

• Core policies have a bias 
toward “highest bang for buck” 

• The “if that doesn’t work” 
policies represent the next
level of intervention or 
enforcement

Hypothetical set of objectives or constraints, populated with policies to address them
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ADDITIONAL POLICY MENU CONSTRUCTS: 

1. Annotation for high-regulation vs. low-regulation
policies

As noted, some policies require lower government
intervention and may therefore be more palatable to
traditionally low-regulation states. There are few easy
fixes in state policy, but some policies require less
oversight, and/or are more likely to appeal to low- 
regulation states. These policies are indicated with
lighter shading and a dotted outline, as shown in
Figure 3.

2. Infrastructure “Lite”
In limited circumstances, a state may be able to implement core policies while relying
on pared back infrastructure.  For example, pertaining to an All-Payer Claims Database
(APCD) an “APCD Lite” might leverage existing sources of quality data, such as the Sage
Transparency web-based tool, the RAND Hospital Price Transparency Study, or other
existing sources of hospital pricing data.  In another example pertaining to a Health
Policy Commission (HPC), a “HPC Lite,” might study the market to observe trends but
lack powers of enforcement. CPR and its advisors do not necessarily endorse the pared-
down versions of infrastructure policy; however, it is important to acknowledge and
build pathways for states who may otherwise lack the financial resources or political
capital required to support full-fledged versions of these policies.

3. Policy Pairings vs. Prerequisites
Some policies work in symbiosis,
whereby one policy closes a loophole
or prevents an externality of the other.
For example, pairing provider price caps
with caps on provider rate increases
ensures that prices do not automatically
float up to the maximum.  In the menus,
these symbiotic policies are shown as
X + Y.  Separately, there are policies that
have sequential linkages (i.e.,
prerequisites) such that Policy B is not
possible without Policy A. These policies
are attached by an arrow, or a dotted
arrow if the linkage is weaker. The two
methods of displaying policy connections
are illustrated in Figure 4.

Figure 3:  High-Regulation vs. 
Low-Regulation Policies 

Figure 4:  Pairings vs. Prerequisites 
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With these constructs, CPR created five use-cases menus of policy options. They are by no 
means an exhaustive list of the scenarios and objectives states may face as they consider 
their health policy strategies; however, they do cover all the policies within our curated 
universe, acknowledge a diverse set of objectives, and illustrate how policies complement 
each other such that policymakers can easily mix and match according to their unique 
circumstances.   

The policy menus speak to the following scenarios: 

As a policymaker, I want to… 
1. Defang or punish the most egregious bad actors.
2. Shore up the market against consolidation and rising prices.
3. Empower existing “balancers” of market power (i.e., employers and carriers).
4. Regulate provider prices.
5. Pick the lowest hanging fruit.
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II. Menu Descriptions 
 
 
MENU #1: Defang or Punish the Most Egregious Bad Actors  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
WHY THIS MENU? 
This menu is designed for policymakers in a market with significant failures of competition, 
and where powerful actors (mostly providers, but possibly health plans) abuse their market 
position to further skew the playing field.  It comprises policies designed to prevent would-
be market monopolists from engaging in anticompetitive behavior and penalizes those who 
abuse their market power. 
 
CORE POLICIES AND PREREQUISITES: 
The policies in this menu fall into two categories: preventing health care actors from 
exercising anticompetitive behavior, and exacting appropriate penalties for doing so. 
• Banning bad behavior: 

o To prevent abuses of market power, states can start by explicitly prohibiting 
anticompetitive contracting practices; they can also intervene further downstream 
by banning unwarranted facility fees from health systems that have acquired 
physician practices. 

o It’s possible (although not recommended) to ban anticompetitive contracting 
without active enforcement, relying on signal without follow through. Banning 
unwarranted facility fees, however, requires robust transparency – possibly 
beyond what can be extracted through an APCD – and oversight to analyze the 
data and identify unwarranted fees. 

• Punishing bad behavior:  
o There are multiple ways that states can penalize health care entities that abuse 

their market power; the policies in this menu were selected based on operational 
feasibility and the tightness of the relationship between the undesirable behavior 
and its consequences:   
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§ Prohibit hospitals from collecting medical debt if out of compliance with 
Hospital Price Transparency rule: modeled after HB-22-1285 in Colorado, this 
policy prohibits hospitals from using debt collectors, filing negative credit 
reports, or threatening to bring lawsuits against patients, if the hospital is out of 
compliance with the federal Hospital Price Transparency rule. Given the 
enforcement mechanism is through individual patient lawsuits, no enforcement 
is required on the part of the state. 

§ Tax hospitals’ excess wealth or remove their non-profit status: This policy first 
requires states to track hospital wealth through a database of audited financial 
statements. By identifying facilities that have accumulated excessive wealth (to 
be defined by the state), the state can remediate by removing the facility’s non-
profit status to justify exacting a tax on the hospital’s wealth. In addition to the 
database, this policy requires administrative resources to analyze data and 
identify outliers. 

 
IF THAT DOESN’T WORK… 
If none of these policies achieves its desired effect, and powerful actors continue to engage 
in anticompetitive behavior, states could take the “punish bad behavior” strategy one step 
further and tax excessive provider prices. This policy is coded as an “if all else fails” because 
of the inherent complexity in design and enforcement. 
 
 
MENU #2: Shore Up Market Against Consolidation and Rising 
Prices 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
WHY THIS MENU? 
This menu is designed for policymakers who oversee a market that still retains some 
functional competition, but is at considerable risk of horizontal, vertical, or cross-market 
consolidation.  The policies in this menu are intended to empower the state’s Attorney 
General (AG) to monitor or approve acquisitive health care activity and enforce bans on 
anticompetitive behavior.  

PREREQUISITES IF THAT DOESN’T WORK…CORE POLICIES

APCD

Menu #2:
Shore up Market Against Consolidation and Rising Prices

Independent HPC or

Independent HPC Lite

Cap OON Prices
+

Affordability Standard

Merger Approval for Expanded 
Acquisition Activity & AG 

Expanded Powers of Enforcement
or

Horizontal/Vertical Merger 
Notification

Ban Anticompetitive Contracting

X-Market Merger Notification & 
Approval

Public Option
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CORE POLICIES AND PREREQUISITES:  
• The core policies in this menu focus on expanding the powers of the state’s AG, by 

broadening the scope of acquisitive activity that comes under the AG’s purview, and 
by granting the office additional remedial powers to fine or sue health systems that 
abuse market power.  Although responsibility for preserving market competition can 
reside exclusively within the AG’s office, it may be beneficial to coordinate efforts with 
an independent HPC, which may have resources better suited to analyzing the 
presumptive impact of merger activities on the health of the health care market.   

• For low-regulation markets, granting the AG’s office this broad authority may be 
infeasible; however, at a minimum, a low-regulation state could pass laws requiring 
horizontal and vertical notification to the AG’s office. Although a notification policy 
does nothing to block a merger from moving forward, it at least removes any excuse 
of ignorance on the part of the AG’s office. 

• As a corollary, it also makes sense for the state to pass laws that ban anticompetitive 
contracting practices. In a high-regulation state, the AG’s office would be responsible 
for enforcing these prohibitions; in a low-regulation state, the policies might lack an 
enforcement mechanism, but at minimum signal that anticompetitive contracting is 
illegal. 

 
IF THAT DOESN’T WORK… 
If a state wants to take additional steps to shore up existing market competition, capping 
out-of-network prices to a Medicare benchmark strengthens negotiating leverage for health 
plans and purchasers, and may remove the incentive for provider mergers – to some 
degree. The state will want to couple this policy with some form of insurance premium 
affordability standard to ensure that savings from lower provider prices are passed along to 
purchasers and health care consumers. 
• Transparency and enforcement mechanisms are necessary to establish and enforce 

out-of-network price caps. Although a state may not need a full-bore APCD to set out-
of-network price caps, it will certainly need access to state-wide data to measure 
impact on prices, utilization and quality, and will require oversight through an 
independent HPC to calibrate its benchmarks and ratchet them up or down as the 
market responds. 

• Another additional step for states is to collaborate across state lines to monitor and 
approve cross-market mergers. This strategy will require significant coordination 
among states, and a reckoning with complex interstate commerce laws – which is why 
it is placed outside the core policy set. 

• Finally, if expanded antitrust enforcement fails to provide a sufficient retaining wall 
against the erosion of competition, or if prices continue to rise, states could consider 
introducing a public option health plan.  While a public option does not improve 
provider competition, it does increase health plan competition, and the lower prices 
the state negotiates with providers has the potential to spillover to other commercial 
payers.iv 

 
 

 
 
iv The reason that a public option has greater potential to place downward pressure on all commercial prices than a state 
employee health plan is because employers and other health care purchasers can opt into the public option plan but cannot 
opt into the state’s employee health plan.  
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MENU #3: Empower Existing “Balancers” of Market Power (i.e., 
Employers and Carriers)  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
WHY THIS MENU? 
Discourse on “rebalancing market power” tends to focus on constraining the power of 
provider entities; but on the flip side, states can also rebalance the market by strengthening 
the leverage of health plans and purchasers.  The policies in this menu therefore focus on 
compelling carriers to return to the negotiating table with providers who demand exorbitant 
rate increases, and/or compelling purchasers to offer competitive network products that 
strengthen the market position of higher-value health systems. 
 
CORE POLICIES AND PREREQUISITES: 
• To empower (or compel) carriers toward hardline provider negotiations, states can 

pursue a strategy similar to Rhode Island’s, under which the Department of Insurance 
(DOI) is granted authority to approve the “inflation factors” built into each carrier’s rate. 
This policy is attached to three prerequisites: 
o Some degree of transparency into market prices – preferably through an APCD so 

that states can access both point-in-time comparisons and year-over-year cost 
trend. 

o Affordability standard, to serve as a forcing mechanism that justifies the state’s 
regulation of inflation factors. 

o Independent HPC or “HPC Lite” to analyze health care prices and make 
recommendations to the DOI.  

• To empower (or compel) purchasers toward rebalancing market power, states can 
mandate that large purchasers offer a high-quality, narrow network product as one of 
its offerings to plan members, e.g., alongside a broad PPO. This approach also requires 
states to pass anticompetitive contracting bans. Without these bans, carriers may be 
unable to exclude high-cost providers from their high-performance network products.   

 
 

PREREQUISITES IF THAT DOESN’T WORK…CORE POLICIES

Menu #3: Empower existing “Balancers” of market power 
(i.e. employers and carriers)

Require Large ERs to offer Narrow 
NetworksBan Anticompetitive Contracting Public Option

DOI Regulates Provider Price 
Inflation through Caps on Insurance 

Premium Increases

Merger Approval for Expanded 
Acquisition Activity & AG Expanded 

Powers of Enforcement

Affordability Standard

Cap OON Prices
APCD

Independent HPC
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IF THAT DOESN’T WORK… 
If these efforts fail, states can take a heavier-handed approach to rebalancing market power 
and introducing competition.  This can take shape through any of the following: 
• A public option health plan that the state administers, which offers lower premiums 

than the commercial payers. 
• Expanding the AG’s merger approval authority to slow consolidation activity and 

pursue providers who engage in anticompetitive behavior. 
• Capping out-of-network prices to blunt the financial rewards for providers who opt out 

of carrier networks. 
 
 
MENU #4: Regulate Provider Prices 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
WHY THIS MENU? 
For some states, the best and most viable path to improving health care affordability may 
be the direct route: regulating provider prices. This menu contains a set of policy options for 
price regulation, organized according to the degree of state oversight, resources and 
sophistication required to administer them. 
 
CORE POLICIES AND PREREQUISITES: 
• Every approach to regulating provider prices that is profiled in this menu requires four 

prerequisites: 
1. Transparency, decidedly through an APCD and potentially supplemented with 

additional data sources. 
2. Oversight and administration through an independent HPC. 
3. Cost growth benchmarks as a forcing mechanism for the state to take further 

action if current regulatory strategies fail to constrain total expenditure. 
4. A ban on anticompetitive contracting practices, to prevent providers from making 

up lost revenue by unfair capture of market share. 
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• The core policies in this menu are organized from bottom to top according to the
complexity and resources required to enact and administer each approach:
o Lower-level complexity: cap out-of-network prices and cap health plan rate

increases.   Capping out-of-network prices can have spillover effects on in-network
rates because the caps diminish financial returns for providers to opt out of carrier
networks. It is important to couple this policy with caps on health plan rate
increases to ensure that health plans pass savings along to their customers.

o Mid-level complexity: Public Option.  This menu capitalizes on the regulatory
impacts of a public option, under which the state can cap provider prices and
compel providers to participate in its network.

o Higher-level complexity: Cap commercial provider prices. There are several
options for capping commercial provider prices: either capping at the service level
using multiples of Medicare or observed commercial prices, or alternatively, states
may take an actuarial approach and cap provider prices based on units of service.
These caps should also be paired with caps on price growth such that lower-
priced providers do not immediately rise to the cap. This policy exerts a greater
degree of state control over provider prices than the two strategies that precede it,
and consequently requires considerable effort and resources to enforce and
sustain it.

o Highest-level complexity: global budgets. Global budgets require the state to set
revenue caps for hospitals. When de-coupled from a universal hospital fee
schedule (all-payer rate setting) this requires the state to set targets for each
individual hospital using historic trend data. This policy has never been attempted
state-wide without the state’s full regulation of provider prices across all payers,
but that does not mean that it’s impossible (perhaps just very difficult).

IF THAT DOESN’T WORK… 
The most comprehensive approach a state can take to regulate provider prices is to follow 
Maryland’s footsteps and establish all-payer rate setting. Maryland policymakers found, 
however, that setting all-payer rates still leaves room for providers to make up for lost 
revenue by increasing their patient volume. For this reason, this policy will be most effective 
if coupled with hospital global budgets, effectively capitating spending state-wide. This 
approach to regulating costs effectively amounts to a state takeover of the marketplace 
and requires a federal waiver and constant monitoring to ensure its success.   
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MENU #5: Pick the Low-Hanging Fruit 

WHY THIS MENU? 
Some states may lack the resources to pursue complex policy interventions; others may 
operate in political climates inhospitable to government intervention; a small few may have 
health care markets that function reasonably well and don’t require major fixes. This menu is 
designed for states who are searching for low-hanging fruit and easy(er) wins. 

CORE POLICIES AND PREREQUISITES: 
The core policies in this menu were selected because they require minimal infrastructure 
and oversight to administer: 
• Horizontal and vertical merger notification: although a notification policy does nothing

to block a merger from moving forward, it provides transparency into acquisitive
health care activity, and could serve as a first step toward granting the AG’s office the
power to approve health care mergers.

• Bans on anticompetitive contracting: even in states that resist government
intervention, banning excesses and abuses of power is unlikely to cause objections of
overreach, and such bans signal to providers that anticompetitive behavior will not be
tolerated.

• Requiring employers to offer a narrow network: of the three core policies, this policy
might be the hardest sell for low-regulation states because it may draw resistance
from the employer community. That said, from an administrative perspective, requiring
employers to offer a narrow network imposes minimal government intervention in
regulating health care markets and requires less administrative effort than price
regulation or heightened scrutiny of mergers.

• Prohibit hospitals from collecting medical debt if out of compliance with federal
Hospital Price Transparency rule: Leaving aside the political controversy that a law like
this may trigger, the policy itself deserves to live in the menu of low-hanging fruit
given the negligible amount of administrative resources it requires.  After all, as
proposed, this law empowers individual citizens to sue noncompliant hospitals; it

PREREQUISITES IF THAT DOESN’T WORK…CORE POLICIES

Menu #5: Pick the Low-Hanging Fruit

Horizontal and Vertical Merger 
NotificationAPCD Lite

Ban Anticompetitive Contracting
Price caps for State Employee 

Health Plans

Require ERs to Offer Narrow 
Network

Cap OON Prices
+

(Cap health plan premium 
increases – optional)

Prohibit Hospitals from Collecting 
Medical Debt if Out of Compliance 

with Federal Hospital Price 
Transparency Rule
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therefore relieves the state from an obligation to pursue the hospitals and absolves it 
from bringing or defending litigation. 

• APCD Lite: Although none of these policies explicitly requires a source of transparency
data, taking advantage of the available price transparency resources is something
every state should consider, if solely for the purpose of understanding prices and
trends within the marketplace.

IF THAT DOESN’T WORK… 
The core policies in this menu, although relatively easy to administer, may not make a 
profound impact on health care affordability. As such, the next step that low-regulation 
states can pursue is to: 
• Take a slightly more aggressive stance by capping out-of-network rates, which

requires a much lighter touch than regulating commercial prices across the board.
• Or revamp the market on a small scale by capping commercial prices for the state

employee health plan, which will not improve affordability for all constituents, but will
at minimum offer cost-savings to the state’s budget.
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Concluding Thoughts 
 
 
 
Every industry has its own idiosyncrasies, but it’s fair to say that the health care system in 
the United States ranks at the top for its complexity, size, scale, and (quite literally) life-and-
death implications.  Beyond the fact that health care comprises 20 percent of the nation’s 
GDP and employs 14 percent of American workers, every one of us at some point in our 
lives will use health care services.  As a society, we cannot allow healthcare markets to fail.  
Yet, whether the correct term is “ailing” versus “failing” it’s clear that health care markets 
have been, continue to be, and are projected to remain in dire straits.  
 
Realizing a vision of affordable, high-quality health care that is accessible to all 
commercially insured Americans will take a village.  It’s clear that market-based fixes like 
APMs and efforts to instill consumerism among health plan participants have fallen short of 
their goals.  As such, one can argue that there is not just a role for government but an 
obligation for it to step in to help rebalance and reset commercial health care markets.  
While the federal government plays an important role in health care policy, it lacks the 
specificity and flexibility to tailor policy to the sui generis nature of all fifty states.  The 
diverse political climates, geographies and economies across the states put states in a 
better position to design policy agendas that are specific to the norms and needs of their 
constituents.  And finally, it should be apparent that no single policy is sufficient to deliver 
meaningful results.  Curbing health care price inflation and rebalancing market power 
require clusters or constellations of policies that work in tandem to supply infrastructure 
and close loopholes.    
 
The scenario-based policy “menus” described in this report provide states with options to 
address common sources of market failures; they identify the prerequisite policies that build 
infrastructure and supply data; and they offer an array of alternative “next steps” if the core 
policies do not achieve their intended effects, or if the state wishes to take a heavier hand in 
regulating the market.  It is our intention to provide new perspectives on the landscape of 
health care policy and support informed decision-making and strategy development.  There 
are no easy answers, no solutions without trade-offs, and unfortunately no guarantees 
these policies can pass through legislatures and deliver results.  But lessons from states 
who have successfully implemented these strategies combined with the advice and 
wisdom of experts who supported and informed this work lay the groundwork for reform.  
Public policy rarely produces a panacea, but when private markets fail, policy can offer 
corrective measures to re-level the playing field.  In the eloquent words of Dr. Atul 
Gawande: “Better is possible. It does not take genius. It takes diligence. It takes moral clarity. 
It takes ingenuity. And above all, it takes a willingness to try.”   
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Appendix 1: Methodology 
 
CPR’s research on policies and policy combinations designed to place downward pressure 
on commercial prices and rebalance market power leveraged both primary and secondary 
sources.   
 


Phase One: Secondary Research 
CPR’s secondary research into state policies focused on exploring three distinct areas: 


1. Out of Scope Policies: Which policies are in/out of scope for the purposes 
of this research? 


Given the myriad avenues states can pursue to reform the health care delivery system, 
CPR’s first step was to define the ocean we wanted to boil.  Policy areas that CPR ultimately 
determined to be out of scope included the following: 
 


a. Pharmaceutical Prices:  Although pharmacy costs continue to accelerate and absorb 
a larger share of total health care expenditures, the inflation factors driving drug 
prices and pharmacy benefit manager (PBM) spend differ notedly from the 
economic drivers of the care delivery system, and moreover, may be better suited 
for federal policy.   


b. Single Payer Health Care: Single payer health care necessitates a fundamental and 
comprehensive reworking of the current health care system. This is not to say that 
single payer health care has no place in state policy discussion, but rather that 
reform on this scale will render nearly all other policy pathways irrelevant.   


c. Care Delivery: Because this report focuses on commercial markets, where prices (not 
utilization) drive nearly two thirds of health care cost inflation, CPR excluded policies 
that focus exclusively on improving the quality and efficiency of care delivery.  While 
these approaches may ultimately have an impact on total health care spend, their 
impact on health care prices is indirect, at best. 


d. Federal Policy:  Lastly, because of the project’s focus on states, CPR excluded 
policies that apply exclusively to the federal government. 


 
2. Policy Effectiveness  


CPR conducted a comprehensive literature review of state legislation – proposed, enacted, 
and failed – designed to facilitate transparency, promote competition, or control prices in 
health care. CPR searched for peer-reviewed, quantitative research evaluating the effect of 
laws or regulations on 1) competition (e.g., HHI) or 2) commercial prices.  


 


3. Bills that Failed 


CPR launched a forensic excavation into legislation that was proposed but failed to pass, 
searching for patterns that could explain a common set of risks. The disappointing 
conclusion is: it’s complicated.  The reasons why bills fail to pass state legislatures range 
from the obvious (e.g., the price tag is too high) to the subtle and undetectable dynamics of 
inter-personal politics.  Furthermore, the extent to which information is available in any bill’s 
legislative record varies significantly by state.  Short of talking with legislative sponsors, 
staff, and other stakeholders, it was nearly impossible to determine the underlying reason(s) 
why any particular bill failed.  







 


Phase Two: Primary Research 
Understanding the “juice-to-squeeze” ratio of policy options (i.e., effort vs. effect), how 
policies fit together, and what new policy options may be on the horizon required direct 
input from experts in the field. The second phase of CPR’s research thus relied on primary 
sources, through convening an Advisory Committee of experts within three domains of 
health care policy: transparency, competition, and regulation.  
 
An overview of the timing and topics of the Advisory Committee meetings is illustrated 
below in Figure 1: 
 
Figure 1:  Advisory Committee Timeline 


 
In addition to the information obtained through these meetings, CPR conducted 
supplemental interviews with select Advisory Committee members in between meetings to 
dive deeper into the nuances of particular policy issues raised during discussions.  
 
The Advisory Committee included the following experts: Aditi Sen, Health Care Cost 
Institute; Alexandra Montague, UC Hastings; Anna Sinaiko, Harvard University; Chris Koller, 
Milbank Memorial Fund; Christopher Whaley, UC Berkeley; Erin Fuse-Brown, Georgia State 
College of Law; Jaime King, University of Auckland and UCSF/UC Hastings Consortium on 
Law, Science, and Health Policy; Josephine Porter, University of New Hampshire and APCD 
Council; Karynlee Harrington, Maine Health Data Organization & Maine Quality Forum; 
Leemore Dafny, Harvard University; Martin Gaynor, Carnegie Mellon University; Michael 
Chernew, Harvard University; Robert Berenson, The Urban Institute; Robert Murray, Global 
Health Payment LLC; and Tim Greaney, UCSF/UC Hastings Consortium on Law, Science, 
and Health Policy. 


 
  







Organizational Framework 
As noted in the methodology, CPR recruited a committee of expert advisors to inform and 
validate our ideal suites of policy options.  CPR’s work with the committee members 
focused on the following three tasks: 
 


1. Winnowing the broad universe of policies that can potentially rein in commercial 
prices. 


2. Constructing an organizational framework to categorize and allocate policies by 
type. 


3. Allocating policies into use-case menus, designed to address specific objectives or 
constraints. 


 
Context for the structure and outcomes of these three tasks is provided below. 
 


1. Winnowing the Universe 


As of September 2022, there are nearly 10,000 enacted laws and statutes pertaining to 
health care cost and quality documented within the database of State Laws Impacting 
Healthcare Cost and Quality (SLIHCQ).1  This does not mean that there are 10,000 unique 
approaches to health care.  Many are based on similar intentions, but vary in approach, 
scope, and specificity.  Leveraging insights from SLIHCQ and the National Academy of State 
Health Policy (NASHP), CPR’s first task was to determine the typology of these laws and 
assign them to each of the three subcommittee domains.  CPR created an online survey, 
which asked committee members to rate each policy based on:  


• The policy’s impact on its own domain goals (e.g., an antitrust policy’s likely impact 
on increasing competition). 


• The policy’s impact on the broader project goals (e.g., an antitrust policy’s likely 
impact on reducing health care prices). 


• The amount of effort required to implement and administer the policy. 
 
Analysis of the survey data not only revealed which policies had the greatest return on 
investment (ratio of effort vs. impact) but also showed where expert opinions converged 
and where they engendered debate.  CPR analyzed the results to position these policies on 
2 by 2 matrices of effort and impact by domain and also measured each policy’s degree of 
convergence to isolate areas of conflict requiring in-depth discussion among committee 
members.  See Figure 2. 
 


  







Figure 2: Effort/Impact and Convergence Framework 


 
 
The full outcomes of the survey data, by domain, can be found in Appendix 2. 
 
Constructing the Framework 


The second advisory committee task focused on aligning the narrow(er) universe of policies 
within an organizational framework that acknowledged the diverse conditions across and 
within the 50 United States.  CPR looked at four archetypes of states according to market 
function (defined as a combination of commercial prices and degree of provider 
consolidation) and the state’s appetite for regulation.  Each combination of factors – market 
function and openness to regulation – dictates a separate policy approach, as displayed in 
Figure 3: 
 
Figure 3: State Archetypes by Function and Appetite for Regulation 


 
Although this framework was helpful in theory, upon deeper analysis, two things became 
clear with respect to the market function axis: 


1. Few, if any, states have what could be considered “high-functioning” health care 
markets.  Per the 2022 market concentration update from the Health Care Cost 







Institute, over two thirds of US hospital markets are already concentrated or highly 
concentrated, and no state can claim a lack of consolidation in every service area.2  


2. Few, if any, policy recommendations change based on how well a health care 
market functions.  Some preliminary antitrust laws may be moot in states that are 
already highly concentrated, and perhaps the most heavy-handed price regulations 
are unnecessary in markets with relatively low commercial prices.  However, when 
CPR and the Advisory Committee assigned policies to archetypes based on market 
function, the differences were minimal enough such that we ultimately discarded the 
market function axis as part of our framework.  


 
The next step in creating a framework involved organizing the subset of salient policies 
(identified through committee members’ survey responses) by assigning each to one of four 
state levers of market power: 


1. Ban or punish bad behavior:  Examples include banning anticompetitive contracting 
practices; taxing excessive provider prices or wealth; or constraining the behavior of 
newly consolidated entities.  


2. Shore up competition and/or protect the market from further erosion: Examples 
include expanding antitrust law to prevent mergers and other acquisitive activity; 
introducing a new supply of providers or health plans; or requiring health plans to 
guide plan members toward higher-value providers.  


3. Directly regulate provider prices and/or insurance premiums:  Examples include 
placing caps on provider prices, caps on insurance rate increases, or setting global 
revenue targets for hospitals and health systems. 


4. Build regulatory infrastructure: Examples include creating a repository of claims 
data, hospital financial data, and creating government infrastructure to monitor 
market trends and recommend policy interventions.  


  
In addition to evaluating and cataloguing existing policies, the Advisory Committee also 
proposed and explored new and untested policy ideas.  In a “shark tank exercise,” 
committee members presented a policy proposal, explained how it corrects market failures 
and/or puts downward pressure on health care prices, described the resources or 
supplemental policies needed for success, and explored the risks/externalities the policy 
might pose. 
 
At the end of these exercises, CPR and the Advisory Committee landed on the following 
universe of policies – some existing, some in pilot mode, and some untested – arrayed 
across these four levers of government power, as shown in figure 4: 
 


  







Figure 4:  Universe of Policy Options by Lever of Government Power 


 
 
 
Table 1 - Excluded Policies 


Excluded Policy Exclusion Rationale 


Supplemental Surprise 
Billing Legislation 


Unnecessary 
• Federal law already offers strong protection. 
• State laws would not apply to ERISA plans, which leads 


to… 
• Bi-furcated targets and resolution processes. 


Any Willing Provider &  
Network Adequacy Laws 


Harmful (mostly) 
Impedes competition and erodes purchaser market power. 


CONs, COAs and COPAs Too vulnerable to misuse 
While these policies have the potential to promote 
competition, for the large part, they have failed in practice. 


Right to Shop, Telehealth 
Parity, Scope of practice 


Low impact 
• Low evidence that patients are able/willing to 


leverage data to shop for providers.  
• Little evidence that telehealth and scope of practice 


will introduce meaningful competition. 


  
 


1 Database of State Laws Impacting Healthcare Cost and Quality (SLIHCQ), 
https://sourceonhealthcare.org/legislation/?status=All 
2 “Hospital Concentration Index: An Analysis of U.S. Hospital Market Concentration,” The Health Care Cost 
Institute, https://healthcostinstitute.org/hcci-originals/hmi-interactive#HMI-Concentration-Index. 







Appendix 2. Survey Data: Policy Ratings By 
Domain 
 


Overview: 


 
 


Using an Effort/Impact Matrix to Guide 
Discussion
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Implications for Discussion: 


• Policy A : Low variance on Effort and Impact => does 
not warrant debate at this juncture


• Policy B : Low variance on Effort score, but high 
variance in Impact => Discuss what drives differences in 
opinion on policy impact


• Policy C : High variance on both indicators, BUT scores 
fall squarely in High Effort/Low Impact => May not be 
worth discussing.


• Policy D: High variance on Effort; low variance on 
Impact => Discuss if the juice is worth the squeeze


Bubble placement reflects aggregate Effort 
vs. Impact scores; Error Bars reflect degree 


of variance







Transparency Policy Ratings 
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Results 1:
Transparency Policy Effort vs. Domain Impact
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High-level observations:


• All 4 transparency policies received similar scores for Effort but vary by 
degree of Impact


• Two policies (APCD and Transparency Website) qualify as high impact and 
low(er) effort


• Variance (amount of disagreement) is highest for Right to Shop indicating 
broadest range of opinion on effort and impact


High Effort, 
Low Impact


Low Effort, 
Low Impact


Low Effort, 
High Impact


High Effort, 
High Impact


• µ Effort: Composite score of avg administrative effort and avg administrative 
cost


• µ Impact_D: Avg score of policy viz. Transparency Domain goals


• σ Effort; σ Impact_D: Std. Dev. around each mean, displayed as horizontal and 
vertical error bars, respectively
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Results 2: Comparing Impact Scores through 
Transparency vs. Prices/Expenditure Lenses
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High-level observations:


• APCD & Transparency Website score much lower when measured against 
their impact on health care prices in costs; RTS also declines, but not as 
precipitously


• Surprise Billing impact score actually isthe one policy that seems unaffected 
when measured through the lens pf prices and expenditure


• In fact, measured against prices and costs, Surprise Billing has the highest 
impact score


High Effort, 
Low Impact


Low Effort, 
Low Impact


Low Effort, 
High Impact


High Effort, 
High Impact


• Avg. Effort: Composite score of avg administrative effort and avg 
administrative cost


• Avg. Impact_D(): Avg score against Domain goals (i.e. Transparency); 


• Avg. Impact_P(): Avg score against Project goals (i.e. Price & Expenditures)
• Change in Impact Score: Impact_P– Impact_D







Competition Policy Ratings 
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Results Part 1: 
Effort vs. Impact within Domain (Competition)
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Low Effort, 
High Impact


High Effort, 
High Impact


Low Effort, 
Low Impact


High Effort, 
Low Impact


• µ Effort = composite average of 
administrative cost & 
complexity


• µ Impact_D = avg impact score 
within competition domain


• Composite Variance_D= sum 
of std. dev. for Effort and 
Impact_D variables; higher 
variance policies shown in red; 
lower variance in blue


• Table sorted by Composite 
Variance_Dscore
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Results Part 2: Effort vs. Impact viz. Project 
Goals, by Category
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Low Effort, 
High Impact


High Effort, 
High Impact


Low Effort, 
Low Impact


High Effort, 
Low Impact


High-level observations:


• Impact scores drop most precipitously for antitrustand health plan-facing 
contractingpolicies


• With the exception ofState Merger Approvals, highest impact policies focus 
on anti-competitive provider-facing contracting 


• All policies geared toward increasing provider supply fall into the low-effort, 
low-impact quadrant


• µ Effort = sum of avg effort scores 
for administrative cost & 
complexity


• µ Impact_D = sum avg impact 
score vs. Domain goals 
(Competition)


• µ Impact_P = sum avg impact 
score vs. Project goals (prices & 
expenditure)


• Δ Impact = (µ Impact_P - µ
Impact_D); Table sorted by Δ 
Impact
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Regulatory Policy Ratings 


 
 
KEY FINDINGS: 
 
The data and ensuing discussion elicited the following important insights:  


• Low effort/low impact policies should not be discounted out of hand, as they may 
pave the way or be a pre-condition for deeper and more impactful intervention 
down the line. 


• Putting the onus on consumers to use data to make health care decisions is only 
marginally effective -- even with financial incentives.  The real levers for change lie 
with employers and state legislatures. 


• The current antitrust environment focuses on horizontal mergers, while current 
challenges are due more to vertical consolidation and cross-market mergers.  


• Legislation banning anticompetitive contracting policies can be effective.  For 
example, it can lay the groundwork for lawsuits if health plans/providers don’t 
comply.  However, it requires significant oversight and enforcement to make any 
difference. 


• Challenges within the regulatory arena are: (a) the heavy correlation between impact 
and effort (i.e. the most impactful policies are the most onerous to implement and 
sustain) and (b) policies that impact commercial, Medicaid and Medicare require a 
combination of price and total cost of care regulation. 
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High-level observations:


• Effort and Impact scores highly correlated; no obvious “poor bang for buck” 
(high effort, low impact) or “low-hanging fruit” (low effort, high impact)


• Policies that most directly target provider prices (e.g. Provider Price Caps, All-
Payer Facility Rate Setting, Price Growth Caps) have the highest impact… but 
also require the greatest effort to implement


• Price Limits for State EE Health Plans and Health Plan Rate Approval are 
closest to Low Effort/High Impact, but generated the highest level of 
variance


High Effort, 
Low Impact


Low Effort, 
Low Impact


Low Effort, 
High Impact


High Effort, 
High Impact


• µ Effort = composite avg of 
administrative cost & 
complexity


• µ Impact = composite avg of 
impact scores for Prices & 
Expenditure


• Composite Variance = sum of 
std. dev. for Effort and Impact 
variables; higher variance 
policies shown in red; lower 
variance in blue


• Table sorted by Composite 
Variance score





		Appendix 1. Methodology.pdf

		Phase One: Secondary Research

		Phase Two: Primary Research

		Organizational Framework



		Appendix 2. Policy Ratings Survey Data.pdf

		Overview:

		Transparency Policy Ratings

		Competition Policy Ratings

		Regulatory Policy Ratings








1 
 
 


 


Policy Menu Table of Contents 
 
Figure 1:  Universe of Policy Options by Lever of Government Power 
Click on the policies below to jump to descriptions, evidence, and considerations.  Click on the orange arrow 
to return to this table of contents. 
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Policy Descriptions 
 
This section describes the winnowed universe of policies that CPR’s panel of expert 
advisors identified as having the greatest potential to place downward pressure on 
commercial health care prices, organized by lever of government power.   
 
 


I. Ban (Punish) Bad Behavior 
A.  Ban Anticompetitive Contracting  


OVERVIEW  
In states where powerful health systems exercise monopoly power to stifle competition and 
exact exorbitant prices, one of the simplest and most direct approaches states can take is to 
ban anti-competitive contracting..i In markets where power is concentrated among a single 
(or perhaps a few) dominant health system(s) and dispersed among multiple carriers, 
providers have negotiating leverage that enables them to require contract terms that 
unfairly privilege the providers viz. the interests of health care purchasers and their plan 
participants.  Examples of this include:1 
 


• All-or-nothing clauses (aka “tying"), which stipulate that if a carrier wants to include 
any hospital from a multi-hospital system in its network, it must include all of its 
other facilities as well 


• Anti-tiering/anti-steering clauses, which prevent carriers from creating narrow 
network products that exclude the dominant provider, or tiered networks that place 
the dominant provider in a lower tier 


• Gag clauses, which prevent carriers from disclosing a provider’s prices or quality 
outcomes data to a third party 


• Most-favored nation clauses – the singular anticompetitive tactic used by health 
plans – which compels providers to guarantee that they will not offer deeper 
discounts to any of the carrier’s competitors 


 
States can enforce bans on anticompetitive contracting practices by instilling administrative 
penalties through the state insurance department, or civil penalties and antitrust remedies 
through the office of the state attorney general (AG).2 Granting AGs and insurance 
commissioners broader oversight authority over health care contracts enables them to 
investigate, audit, and review provider contracts to ensure they are in compliance with the 
law.  
 
EVIDENCE 
Although multiple states (twenty in fact) have attempted to limit carriers’ influence by 
banning most-favored nation contracting clauses, only a few have attempted to prohibit 
anti-competitive behavior from providers. Massachusetts and Nevada are the only states 
that have successfully passed legislation to curb anti-tiering/steering and all-or-nothing 
clauses, although several other states are attempting to pass similar legislation in 2022.3  


 
 
i Monopoly power can also be concentrated among health plans, but this far is less common. 
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Indiana, Ohio, Minnesota, New York, and Connecticut have banned gag clauses around 
provider prices.4 It's worth noting that two states, California and North Carolina, have pushed 
back on anticompetitive contracting practices through the courts rather than through the 
legislature.  In 2018, then-California Attorney General Xavier Becerra brought a high-profile 
case against Sutter Health while North Carolina Attorney General Josh Stein filed suit 
against Atrium Health in 2016. Both cases focused on providers’ use of anticompetitive 
contract terms that “prevented private health plans from using financial incentives to 
encourage patients to choose lower-cost providers, and gag clauses that barred health 
plans from sharing price and quality information with patients.” 5 While both were settled, 
the remedies they won in the settlements were achieved after lengthy litigation and in no 
way guarantee future success for other state AGs who pursue powerful health systems. 
 
OTHER CONSIDERATIONS 
Compared to the complexity of regulating provider prices or creating a public option, 
banning anticompetitive contracting seems like relatively low-hanging fruit; however, like 
any policy there are factors and consequences that states will want to consider, including 
(but not limited to) the following: 
 


1. How will the state enforce anticompetitive contracting bans?  As noted above, the 
power to enforce anticompetitive contract clauses can reside either within the office 
of the AG or through the state’s department of insurance (DOI) and can send a 
powerful signal to the market; however, the mechanism for enforcing these 
provisions is blurry.  Contracts between carriers and providers are confidential.  
Prosecuting suspected violations requires a purchaser or other party to file a claim 
with the AG, who would then issue a subpoena to review the contract, and then 
invalidate any anticompetitive contracts contained within.  Furthermore, carriers and 
providers may evade the law by pursuing anticompetitive tactics without codifying 
them in the official contract.6  States with political will and resources should 
therefore examine oversight mechanisms that can trigger an investigation and 
consider supplementing anticompetitive contracting laws with more direct strategies 
to regulate provider prices. 
 


2. How will the state address the need for waivers and exceptions?  It’s possible that 
some anticompetitive contracting practices can be used to stimulate competition or 
even lower health care costs, although this argument usually applies exclusively to 
MFN clauses and the evidence is mixed.7 There may also be instances where anti-
tiering and/or steering provisions are required to create a functioning ACO product, 
or where tying is necessary to protect rural or other safety-net providers.8  
Consequently, states may want to leave room in any legislation for the AG or 
insurance commissioner to approve the use of these contract terms under select 
conditions. 
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B. Prohibit Hospitals from Collecting Medical Debt if 
Non-Compliant with the Federal Hospital Price 
Transparency Rule 


OVERVIEW 
Since  2021, federal regulation requires hospitals to post and update their standard charges 
and negotiated rates on a publicly available website.  If a hospital is non-compliant, CMS 
may levy penalties of $10 per bed per day, up to a maximum of $5,500 per day of non-
compliance.  But as of August 2022, only 16% of hospitals had fully complied with the 
federal rules.9  Some hospitals appear to be making calculated, financial decisions to pay 
the penalties rather than be transparent about the details of their charges and negotiated 
rates.10   
 
States may want to consider ways to improve compliance (i.e., increase fines) beyond the 
federal actions and penalties.  Colorado took such action in HB 22-1285.  This legislation ties 
hospital compliance with the federal transparency rule to a hospital’s ability to pursue 
collection actions against a patient for medical debt.  Under this new law, patients may file a 
lawsuit against the non-compliant hospital and the hospital will be prohibited from initiating 
or pursuing collections against the patient pending the outcome of the lawsuit. 
  
According to Kaiser Family Foundation analyses of government data, Americans 
collectively owed medical debt totaling at least $195 billion in 2019.”  Colorado is betting 
that hospitals’ desire and/or financial need to collect medical debt will serve as a powerful 
incentive to comply with the federal hospital transparency rule.  Compliance will allow 
consumers to be aware of the cost of services prior to seeking care and may improve 
market competition and drive down costs.  
 
EVIDENCE 
Tying hospital transparency compliance to the ability to collect medical debt is a law unique 
to Colorado and as the law only became effective on August 1, 2022, we do not yet have 
evidence about its effectiveness.   
 
OTHER CONSIDERATIONS 
The Colorado law places the onus on patients to file lawsuits against hospitals they believe 
to be non-compliant at the time of service.  Patients may be unaware that they need to take 
legal action, or they may lack the resources required to file a suit.  In fact, the fiscal note for 
the Colorado law states that the workload in the judicial department may increase, but “the 
number of cases is expected to be minimal, and no additional appropriations are required.”   
Therefore, this law might be intentionally symbolic, signaling to hospitals that additional 
penalties may be imposed.  Even if the risk of litigation is relatively low, state hospital 
associations will undoubtedly argue that this law will discourage patients from paying their 
bills, will result in costly litigation, will only serve to enrich trial lawyers, and will ultimately 
increase – not decrease - health care costs. 
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C. Prohibit Unwarranted Facili ty Fees that result from 
Vertical Consolidation 


OVERVIEW 
“Facility fees” are any fee charged or billed by a health care provider for outpatient services 
provided in a hospital-based facility that are separate and distinct from a professional fee. 
The ability to add these facility fees has created an incentive for health systems to acquire 
physician practices. In addition to being able to govern more referrals to their inpatient 
facilities, tacking on a “facility fee” to each service delivered by the physicians, whether or 
not it takes place within the hospital, can be lucrative. 
 
Medicare has eliminated many such fees by instituting a policy of “site-neutral payments” 
for office-based services. Such payments equalize provider payment regardless of where 
they deliver the service. This approach provides an incentive for hospitals and health 
systems to deliver services in the least expensive location possible and effectively prohibits 
facility fees. States looking to reduce spending may want to consider prohibiting 
unwarranted facility fees through transparency, site-neutral payment requirements, or 
banning facility fees for certain outpatient services.ii 
 
EVIDENCE 
When it comes to state policy, only three states (WA, MN, TX) have required transparency in 
facility fees, preventing carriers and providers from baking the fees into the price of the 
service. Only Connecticut has tried to ban facility fees altogether.   
 
While there is significant evidence that horizontal and vertical consolidation drives up health 
care prices, the hidden nature of facility fees makes it impossible to discern the extent to 
which consolidation leads to added or inflated facility fees. Unless a state mandates 
disaggregated facility fees (per the three examples above) the charges are virtually 
impossible to identify in claims data; this makes monitoring changes in facility fees 
laborious, if not infeasible.   
 
OTHER CONSIDERATIONS 
Any state that seeks to prohibit unwarranted facility fees will first need to build data 
infrastructure to detect them and track their inflation over time, particularly following 
vertical consolidation.  The National Academy for State Health Policy (NASHP) has crafted 
model legislation for this purpose.11  Legislators contemplating bans of facility fees should 
consider the following questions: 
 


1. How will the state monitor whether health care providers are charging unwarranted 
facility fees and whether they increase the fees?  States with APCDs may be in a good 
position to collect these data from payers, though it may require more than claims 
data analysis.  States could also gather the data directly from health care providers 


 
 
ii However, when Congress passed site-neutral payments in the Balanced Budget Act of 2015, the law stipulated 
that the policy only applied to future hospital outpatient departments. While subsequent administrations have 
attempted to expand site-neutral payment to physician offices, and have attempted to eliminate the 
grandfathering stipulation, but implementation has been delayed by a series of lawsuits. See: 
https://www.crfb.org/papers/equalizing-medicare-payments-regardless-site-care 
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or perform annual audits.  States can make this effort significantly easier by including 
legislative provisions that isolate facility fees within provider claims data. 


 
2. What is the best way to design the policy?  Hospitals have higher costs, and facility 


fees are necessary to a certain extent to cover them – the questions to answer 
center around how high fees should be, and how to institute transparency and 
accountability.  As such, the state must decide whether to ban these fees outright or 
take a lighter touch and require transparency around them – and if the latter, will the 
state require providers to issue notifications when they raise their facility fees?  
Moreover, if the state decides to ban facility fees, it must determine whether to 
prohibit them for all office-based services or just for a particular subset.  


   
3. What kind of enforcement will the state deploy?  States may choose to impose fines 


on health care providers that charge unwarranted facility fees.  Conversely, they may 
leave it to individual consumers by empowering them with the right to challenge the 
fees and refuse to pay them. 


D.  Tax Excess Hospital Prices or Wealth OR Revoke 
State’s Not-for-Profit Tax Exemption  


OVERVIEW 
One tool available to policymakers looking to address high commercial health care prices is 
taxation.  In the case of hospital prices, there are at least two ways to tax excessive profits: 1) 
impose a tax on high service prices and 2) impose a tax on excessive provider (hospital) 
wealth. Regulating prices by capping them or capping their growth may be simpler if 
policymakers have specific prices they know they want to enforce, but setting and adjusting 
a price target can be difficult to achieve through regulation.  Taxation can be helpful when 
policymakers want to reduce excessive profits but do not know whose prices are “too high” 
or how much wealth is excessive. By monitoring the response of hospitals to the taxes, the 
state leaves itself with the flexibility to adjust tax rates over time.   
 
Applied to both nonprofit and for-profit hospitals, a tax on prices could be developed using 
Medicare payment rates as a benchmark. The tax rate would increase the more prices rise 
above the Medicare payment amount. Tax revenue could be used to subsidize the cost of 
care for those who need it. 
 
However, the mechanism for taxing provider prices at the claims level is complex, and 
what’s more, revenue generated from services provides an incomplete picture of hospital 
income. Investment income and nonoperating revenues can contribute more to profit 
margins than payments for patient care.12 In this case, taxing only excessive payments for 
health care services misses important revenue.   
 
Information about the source and amounts of hospital revenue can be found on their 
audited financial statements, but only twelve states require that hospitals share their 
audited financial statements and there is no requirement at the federal level.13  If 
policymakers have this information in hand, they can use it to take remedial action against 
providers that have accumulated excessive wealth; these actions might include: 


• Taxing excessive wealth 
• Determining whether the hospital is providing adequate community benefit in return 


for its tax-exempt status 
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• Revoking the tax-exempt status of hospitals with excessive wealth – a deterrent to 
hospitals raising prices too high or squirreling away their assets instead of using 
them to benefit the communityiii  


 
EVIDENCE 
Neither of these types of taxation programs have been implemented at either the federal or 
state level, so there is no evidence of their effectiveness.   
 
OTHER CONSIDERATIONS 
One advantage of taxation is the political reality that taxes are less visible than caps or other 
regulatory means of price control.  As such, they are (theoretically) less likely to incur 
backlash from powerful interest groups.  With that said, any state that implements taxes on 
excessive hospital prices or hospital wealth will be plowing new ground. Policymakers 
should approach this type of intervention with adequate resources to monitor impact and 
adjust over time until it produces the intended effect of reducing the cost of hospital care.  
Also, the state is advised to complement this policy with a communications strategy to 
educate policymakers, advocates and the general public about how high prices drive up 
health care costs; otherwise, it may be politically infeasible to introduce new taxes on 
hospitals that have earned public sympathy during the COVID-19 pandemic. Legislators 
considering implementing taxes on excessive hospital prices or hospital wealth should also 
consider the following questions: 
 


1. How will the state set the tax rates on high hospital prices?  State policymakers will 
need to estimate at what level the taxes would discourage higher than necessary 
hospital prices without diminishing access to or the quality of care. Similarly, they 
would have to monitor utilization, as hospitals may turn to increasing visits, 
admissions, or procedures to generate more revenue.  Therefore, careful monitoring 
and oversight mechanisms are necessary, along with the potential to adjust the tax 
rates.  


 
2. How will the state operationalize its provider taxes?  The state must first choose 


whether the tax should be applied to provider prices versus wealth. 
 


a. Taxing provider prices: Taxing provider prices requires a mechanism for 
extracting the tax at the point of claims submission or otherwise creating an 
end-of-year true-up/reconciliation that calculates what Medicare would have 
paid for the same services.  In either case, the state will need insight into 
provider prices relative to Medicare.  This can be ascertained through an all-
payer claims database (APCD), but only if accompanied by analytic support to 
calculate Medicare percentages based on allowed amounts.  


b. Taxing provider wealth: Focusing on hospital wealth requires the state to 
consider what indicators of hospital wealth it will rely upon (there are several), 
and how to collect, store and analyze this data.  While taxing provider wealth 
may skirt some of the operational difficulties of taxing each claim individually, 


 
 
iii The most financially significant state tax exemption are property tax exemptions. State laws on property tax 
exemption vary, but it is possible for a state to revoke a nonprofit’s state property tax exemption even if it remains 
organized as a nonprofit corporation and receives federal tax exemption. 
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it brings its own set of challenges.  First, it requires nuanced understanding 
and interpretation of hospital financial statements, which contain multiple 
measures of income and wealth, many of which can easily be manipulated.14  
Second, hospitals may find easy ways to avoid a wealth tax by channeling 
funds into capital expansion, salaries and other strategies that hide wealth 
within their financial statements.  These challenges are explored in greater 
detail in Section IV.D. Database of Hospital Audited Financial Statements. 


 
3. Can taxes be applied to all hospitals across the state?  Urban and rural hospitals are 


likely to have different cost structures and thus it may be important to exclude 
particular types of hospitals from these new taxes. 


 
4. How will the state allocate the tax revenue it collects from providers?  Ideally, revenues 


collected from high-priced providers should be used to provide care to those who 
cannot afford it.  But optimizing the distribution of these funds will challenge the 
state to consider multiple complex questions of equity, efficiency, and legality. 


II. Prevent Further Erosion of Competition 
A.  Horizontal Merger Notification and Approval 


OVERVIEW 
Horizontal mergers, which occur when two entities that provide similar services (in this case 
hospitals) join through acquisition or unification, have decimated provider competition in 
over three-quarters of US health care markets.15 Countless studies demonstrate that health 
care consolidation increases prices and spending, and there is little to no evidence that 
these mergers improve quality or efficiency.16  The authority to approve horizontal provider 
mergers and/or protest them in court lies within the authority of federal and state agencies 
– the Federal Trade Commission (FTC) and AG’s offices, respectively. Often, the FTC and 
state AG’s offices will collaborate on antitrust litigation.  However, the FTC has limited 
authority to oversee non-profit health care entities and does not receive notice of 
transactions valued less than the Hart Scott Rodino Act reporting threshold (valued at $101 
million in 2022), which may position the state AG’s office as the last bastion of defense 
against health care market consolidation.17  
 
The powers of state AGs to oversee health care mergers comes in three forms:iv  


1. Notification: requirements that merging entities alert the AG’s office of impending 
transactions 


2. Pre-transaction review: powers and resources afforded to the AG to assess the 
benefits/harm of potential mergers, set structural conditions for the merger (such as 
asset divestiture) and in some cases, determine whether the merger can proceed  


3. Post-merger oversight: authority to set conditions governing the merged entity’s 
behavior post-merger and monitor the merged entity to ensure it continually 
adheres to these conditions 


 


 
 
iv States that have created health policy commissions (e.g., Oregon, Rhode Island, California) may share 
responsibility between the commission and AG’s office for receiving merger notices, conducting market impact 
review, and placing conditions upon approval. 
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EVIDENCE 
The majority of states have enacted horizontal merger notification and approval policies in 
some form, but the degree of review and approval varies across states. According to The 
Source on Healthcare Price and Competition (The Source), there are 33 states who have some 
form of health care-specific laws around merger activity. But the degree of authority ranges 
from notification requirements (entities must alert the state of their intention to merge) to 
approval (entities must obtain approval from the state in order to merge). And within those 
two categories there is significant variation in the criteria that trigger state intervention, and 
what remedies the state can seek under what circumstances.  In other words, states vary in 
how they determine what gets caught in their nets, and how they can address what they 
catch once they catch it.    
 
As of 2020, California, Connecticut, Massachusetts, Pennsylvania, and Rhode Island had the 
most robust legal frameworks to prevent provider consolidation – although Oregon and 
Nevada recently passed new comprehensive antitrust legislation that also deserves 
mention.18  Measuring the impact of these laws on competition – let alone health care prices 
– is virtually impossible, given that states may pass health care antitrust laws after the 
market has already undergone significant consolidation. With that said, experts agree that 
these policies play an important role in preserving what competition remains.19 
 
OTHER CONSIDERATIONS 
Legislatures in states that have limited review or approval and/or no approval or review 
policies in place should consider the following: 
 


1. What criteria will the state set for notice and/or approval?  As noted, there are dozens 
of flavors of health care antitrust law.  Examples include: 


• What kind of oversight authority will the state provide?  Notification only, or 
notification and approval?  If the latter, how will the state structure the 
approval process?  


• Which provider types will be covered – i.e., will the law focus exclusively on 
hospitals, or will it also cover mergers between physician groups and other 
health care entities? Will the state’s oversight pertain exclusively to for-profit 
entities, or will it also oversee nonprofits?  


• What criteria will the state apply for notification and/or approval of merger 
activities?  How will the state determine the size of acquisitive activity that will 
warrant additional scrutiny? 


 
2. Which entity(ies) and agency(ies) will hold responsibility for overseeing merger activity?  


As noted, this authority can be housed within the AG’s office or within a state agency 
charged with overseeing health care policy, or both.  States will want to be explicit 
about which powers reside where and how agencies will collaborate. 


 
3. What should a state do if it has limited resources to challenge hospital merger cases? If 


the state’s AG has limited resources to challenge proposed hospital merger cases, 
the state should consider using consent decrees, which allow a merger to proceed 
while protecting against potential anticompetitive behavior or joint losses if the 
merger increases market power. For hospital mergers, the consent decrees may 
require a hospital to negotiate with health plans in certain circumstances or prohibit 
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them from increasing their negotiated prices above a specified percentage or 
threshold.  


B. Expanded Powers of the Office of the Attorney 
General to Approve Acquisitive Activity and Pursue 
Anticompetitive Behavior 


OVERVIEW 
A policy to expand merger oversight within the state AG’s office provides further-reaching 
controls to prevent consolidation and deter anticompetitive behavior among health care 
entities. This expanded authority can take the form of empowering the AG to review a 
broader spectrum of acquisitive activity, and/or expanding the office’s authority to 
remediate violations of fair market practices.  
 
On the prevention side, this policy expands the scope and size of activities that fall under 
the AG’s jurisdiction. Beyond horizontal mergers between hospitals, some states’ extend the 
AG’s authority to review a broader spectrum of acquisitive activities such as vertical 
integration (direct ownership/employment of physician practices by hospitals and health 
systems),  joint ventures and other affiliations.20  Traditionally, these types of transactions 
are not subject to antitrust law because they do not involve a hospital, are too small to meet 
the federal financial threshold for scrutiny, or because they transcend multiple geographies.  
Whereas traditional oversight focuses on not-for-profit entities and establishes review 
criteria anchored around charitable trust and other related laws, the expanded model 
covers both for-profit and not-for-profit entities and applies a more targeted set of review 
criteria, such as the impact on market share, competition, prices, quality, and community 
benefit.   
 
In terms of remediation, expanded AG authority may also empower the AG to take action 
against health care entities that engage in anticompetitive conduct, such as exclusive 
contracting or tying.21,22 Model legislation drafted for the National Academy of State Health 
Policy (NASHP), allows the AG to seek “specific performance, injunctive relief, and other 
equitable remedies a court deems appropriate,” and recover its legal fees and costs.23  This 
last point is critical to deter health care entities from using the courts as a financial weapon 
against the state, which would force the state to weigh the cost of pursuing legal action 
against the benefits of preserving market competition. 
 


EVIDENCE 
To date, there are no studies available to demonstrate the effectiveness of this type of 
legislation.  Oregon was the first state to pass this kind of comprehensive, expanded 
oversight of health care merger activities (HB 2362) in March of 2022.24 California attempted 
to pass similar reforms in 2020, but the bill failed to pass through the legislature.25 
 
ADDITIONAL CONSIDERATIONS 
Legislatures considering leveraging the AG’s office as a means of controlling health care 
prices should consider the following questions: 


1. What is the opportunity for preventing further erosion of provider competition?   In some 
states, particularly rural states facing provider shortages, preventing provider 
mergers may be a less effective means of improving health care affordability. 
Moreover, not every merger is harmful to the health care market; in fact, for some 
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struggling independent hospitals, merging with a larger health system may be the 
only way to ensure the hospital’s ability to continue services.  And in markets that are 
already highly consolidated, deterrence from future bad behavior won’t roll back the 
concentration of power that has already occurred. 


 
2. Does the AG’s office have the resources to monitor the health care market?  This is by 


no means a deal-breaker – legislation may also channel additional resources to the 
AG; however, without infrastructure in place to analyze and model the impact of 
mergers and other acquisitive activity, the AG’s office will be flying blind. 
 


3. What criteria will the state set to trigger a review?  No administration has resources to 
investigate every change in control within the health care sector. States who pursue 
this strategy will need to define which activities trigger review and must set 
standards of behavior to which merged entities must adhere. California’s SB 977 
(which failed to pass in 2020) set a public interest standard for health care mergers, 
requiring the merging parties to demonstrate that their affiliation will produce a 
public good – not just that their consolidation will not cause harm.26 
 


4. How will the state distribute the authority to approve or challenge acquisitive activity?  
Vesting powers exclusively within the office of the AG may not be the best practice. 
In Oregon, for example, expanded merger oversight authority is coordinated through 
collaboration between the AG’s office and the state’s health policy commission (the 
Oregon Health Authority).27 This strategy addresses concerns that the AG – a political 
appointee – is at higher risk of regulatory capture. 


C. Review of Cross-Market Mergers 


OVERVIEW 
Antitrust law is intended to protect consumers from the deleterious effects of 
anticompetitive behavior.  In health care, it has traditionally been applied to 
mergers or acquisitions within a single geographic market; within a single geography, it is 
relatively straightforward to demonstrate that a merged entity will acquire monopolistic 
characteristics. Increasingly, however, mergers occur between health care providers in 
separate geographic markets.  This policy would give the state AG authority to review 
proposed cross-market mergers before they take place to determine whether they threaten 
competition, and the likelihood that the merger will produce higher prices or fewer choices 
for health care consumers.  
 
While cross-market mergers may not meet common definitions of monopolies -- under 
which a dominant player crowds out competition within a specific geographic market -- the 
multi-market nature of insurance carriers and national employers enables merging health 
systems to command higher prices for inclusion in insurers’ networks.28 
 
EVIDENCE 
The evidence suggests that cross-market mergers of hospitals can lead to significant price 
increases.  One study found that independent hospitals acquired by health systems from 
outside of the market raise their prices by 17-18 percent.  The price effects can be even 
greater depending on the size of the merging entities.29   
 


RETURN TO 
POLICY TOC 







12 
 
 


There are several reasons for the increase.  If the merging entities contract through a 
common payer or insurer (e.g., a national  -- or even a regional -- insurance company), as 
well as a common customer (e.g., an employer with health plan participants who live and 
work and in multiple geographies) the acquired hospital can tie itself to the acquiring 
hospital in contract negotiations with the payer and use its collective clout to command 
higher prices. 
 
OTHER CONSIDERATIONS 
Many stakeholders in health care services transactions operate in multiple geographies.  
States looking to address commercial health care prices by ensuring that competition 
persists will need to consider approaches to preventing or undoing cross-market mergers 
that result in higher prices or fewer choices for consumers.  Legislators contemplating 
expanding the authority of the AG to include prospective and retrospective reviews of 
cross-market mergers should consider the legal arguments crafted by Deputy Attorney 
General Emilio Varanini in an article published in the American Bar Association’s Antitrust 
Law Journal:30 
 


1. The impact of cross market mergers is most likely to be felt when the merging 
providers previously competed directly on the provision of particular services.  
Furthermore, if the hospitals have common employers and carrier customers, 
hospitals may tie the sale of the services together, enabling them to increase their 
prices.  For both reasons, a cross-market merger may be anticompetitive. 


 
2. Using the provisions of Section 7 of the Clayton Act (federal antitrust statute), offices 


of state AGs can be successful at prospectively challenging cross-market mergers if 
they demonstrate that such a merger is likely to reduce competition.  State AGs may 
want to use their investigative powers to determine whether a proposed merger will 
significantly decrease competition, and if so, challenge the merger in court. 


 
3. The cases that AGs may want to prioritize for prospective review are those that 


involve 1) providers within the same state; 2) at least one provider that already has 
substantial market power (e.g., at least 30% market share and the ability to charge 
higher than competitive prices); and, 3) common customers (e.g., employers) that are 
substantial either in number or in their volume of business.  
 


D. Public Option  payment reform 


OVERVIEW 
A state public option plan is a state-sponsored health insurance plan that sets 
provider prices and is offered to the commercial health insurance market.  Public option 
plans can potentially lower health care costs by negotiating lower prices for health care 
services and prescription drugs.  What’s more, if the state can successfully administer a 
plan with premiums that are significantly lower than what commercial plans offer, a public 
option can place downward pressure on provider prices and commercial plan premiums, as 
private carriers are compelled to compete with the government’s negotiated rates.  This 
differentiates a public option from provider price caps or other forms of direct rate 
regulation in that the latter applies to the entire market, whereas the former only applies to 
a single health plan.31 
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While there are multiple ways to construct a public option, the flavors of state-sponsored 
plans generally fall into three categories:32 
 


1. Medicaid Buy-in Plans, wherein the state either requires MCOs to offer their Medicaid 
plans to non-Medicaid eligible populations or the state can leverage its own 
Medicaid agency infrastructure to administer its own public option plan. 


2. Market-based Public Option (MBPO), under which the state issues its own ACA-
compliant plan on the public or private individual exchanges. 


3. Comprehensive Public Option, a health plan that the state administers and offers to all 
commercial market segments, including individuals currently covered by employer-
sponsored insurance. 


 
EVIDENCE 
Currently, three states have implemented public option plans: Washington, Colorado, 
Nevada, and all three fall into Category 2. While several states have proposed legislation in 
categories one and three, to date, none of these states has passed their proposals into 
law.33 
 
CONSIDERATIONS 
Designing, building, and maintaining a health plan to compete with the private sector raises 
multiple questions and considerations that the state must deliberate. Each of the 
approaches described above has unique advantages and drawbacks, plus there are 
common considerations that apply to all three. Analysis from King, Gudiksen and Fuse 
Brown, proposes the following preliminary decisions the state must make to determine 
which kind of public option to pursue:34 


 
a) Which population(s) will the plan target: uninsured vs. individual/small group vs. 


everyone – including people with employer-sponsored insurance.  The answer to 
this question will direct the state toward a Medicaid buy-in plan vs. an MBPO vs. a 
comprehensive public option, respectively. 
 


b) How will the plan be administered?  Will the state administer the plan itself, or will it 
outsource the plan to third parties (i.e., commercial health plans) to administer?  The 
states must face a trade-off between its willingness/ability to manage the plan and 
assume its financial risk versus ceding some control to private industry. 
 


c) How will the state finance the plan?  In most states, there is no conceivable way to 
create a public option plan with affordable premiums without subsidies from the 
federal government, private employers, or the state itself.  But tapping into federal 
funds allocated for Medicaid or the exchanges can create legal complexity and 
require the state to pursue waivers of federal statutes.  Requiring private, self-
funded, employers to purchase a state-administered health plan runs afoul of ERISA 
law, and states cannot sustain their own health plans unless they have sufficient 
funding, which would require them to raise taxes. 
 


d) How will the state contend with potential disruption to the provider and health 
insurance markets?  For a public option plan to deliver cost of care savings, the state 
must negotiate lower prices with providers.  If the state sets the price point too low, 
providers may refuse to participate, which creates access issues, or providers may 
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cost shift to commercial health plans, resulting in higher premiums for the 
commercially insured. 


 


E. Require Large Employers to Offer a Narrow Network 
Product 


OVERVIEW 
Narrow networks offer an effective tool to rebalance market power in favor of purchasers 
and carriers; these products are designed to steer plan members to providers who offer 
lower prices, and/or deliver care more efficiently and effectively. These networks may be 
one of the few levers that carriers have left to negotiate lower prices with provider groups 
and introduce alternative payment models that include downside risk. Although narrow 
network products have been available for decades, and even though employers can offer 
them as an option alongside a broad PPO, the uptake has been vanishingly small.35 Reasons 
vary, but many purchasers fear that restricting plan members’ choice of providers will cause 
abrasion or they would like to avoid the additional administrative burden of managing 
multiple health care products.36 
 
A policy requiring large employers to offer a narrow network as an option alongside a broad 
PPO could send a powerful signal to the market, demonstrating price sensitivity and 
potentially causing some higher priced providers to feel pressure to reduce their costs. 
 
EVIDENCE 
There is evidence that narrow networks decrease health care spending and premiums. In 
2010, the Commonwealth of Massachusetts Group Insurance Commission (GIC), which is the 
insurance plan for state employees and retirees, introduced narrow network plans for its 
members.v  An independent program evaluation found that narrow network enrollees spent 
about 36% less out of pocket, which reduced the GIC’s total spending by 4.2%. In a more 
recent 2014 study, a large payer in the southeastern United States introduced HPN plans 
that comprised approximately 90% of local hospitals and 80% of physicians. The study 
found that the HPN products have 10% lower premiums than individuals in the broad 
network plan.   
 
There is some precedent for requiring employers to offer narrow networks. The HMO Act of 
1973 required all employers with greater than 25 employees to offer coverage through an 
HMO product alongside their traditional networks or indemnity plans if a federally qualified 
HMO was operating in the employer’s state.37  The caveat is that the HMO Act pre-dates the 
Employee Retirement Income Security Act (ERISA) and more importantly, the 2016 Supreme 
Court ruling in Gobeille vs. Liberty Mutual, which essentially exempts all self-funded 
employer health plans from state regulation that has a substantial financial or administrative 
impact.38 
 


 
 
v Technically, GIC’s network was a tiered network, where plan members paid less out of pocket for providers in the 
network’s top tier. From the perspective of health care consumers, the difference between a narrow and tiered 
network is – to a certain extent – semantic.  Both models require consumers to pay higher cost-share for non-
preferred providers. The penalty for seeing a non-preferred provider may be higher in a tiered network than in a 
narrow network, but the difference depends entirely on the purchaser’s plan design.    
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ADDITIONAL CONSIDERATIONS 
Requiring employers to offer narrow network products is an untested approach to 
enhancing competition and placing downward pressure on health care prices.   With that 
said, a key advantage of this approach is that it delegates responsibility for developing and 
administering the network to insurance companies and third-party administrators (TPAs) 
allowing the market to function without direct government oversight. Nonetheless, the state 
will want to set parameters around network requirements and consider provider and 
employer market conditions, which include (but are certainly not limited to) the following:   
 


1. How will the state define a narrow network?  To ensure that narrowed network 
products have their intended impact, the state will need to determine what it means 
by a narrow network. Will the state define a narrow network in terms of its size 
relative to carriers’ broad PPOs, or will the state focus on the cost of care difference 
between the broad and narrow network? Will the state allow carriers to offer narrow 
networks in some geographies but not others, given that some locations may lack 
an adequate provider supply to sustain a tailored network product? Beyond these 
structural questions, states must also determine thresholds for network size and 
savings and ensure that these thresholds are achievable, while also adhering to 
network adequacy laws.  
 


2. How will the state ensure that its constituents have access to high-quality care?  
Network adequacy laws notwithstanding, the state will need to ensure that carriers’ 
narrow network products provide high-quality care that is comparable to broad 
networks, and that plan members have adequate access to primary, specialty, and 
tertiary care settings. States will need to establish standards in the legislation, but 
also create infrastructure to measure access and quality in the years that follow. 
 


3. How will the state determine the purchaser population to whom this law applies?  
Large commercial purchasers will have the largest impact on market dynamics if 
compelled to offer a narrow network and are better positioned to administer 
multiple health plan products; however, they are also the most likely to be self-
insured and therefore exempt per ERISA law. States will need to calibrate which 
purchasers they can impact with this policy and whether the juice will be worth the 
squeeze.   
 


III. Regulate Costs and Prices 
A.  All-payer Rate Setting 


OVERVIEW 
Across the spectrum of legislative strategies designed to rein in provider prices, 
all-payer rate setting is perhaps the most direct approach a state can take.  
Through all-payer rate setting, the state establishes its own singular fee schedule that 
applies not only to commercial prices, but also to Medicare and Medicaid. This can help 
level the playing field between public and private carriers, and provide stronger, more 
consistent financial incentives for carriers and providers to compete on efficiency, care 
quality and care experience.  There is also a health equity benefit with respect to access to 
care:  If providers receive the same revenue from all payers, they have no financial incentive 
to privilege or prioritize patients based on their health insurance (or even lack thereof). 
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Because rates apply to Medicare as well as Medicaid and commercial populations, all-
payer rate setting requires states to apply for a federal waiver. It also requires states to 
establish regulatory infrastructure to set prices and monitor spending. In Maryland, the only 
state that currently manages its own all-payer fee schedule, the Health Services Cost 
Review Commission (HSCRC) retains regulatory authority over the rates and revenues of the 
state’s 46 acute care hospitals and four specialty hospitals and has an annual budget of 
$30M. To facilitate rate setting, the independent agency built extensive data infrastructure 
that tracks both financial and case-mix data on every inpatient and outpatient hospital visit. 
Maryland’s model applies rate setting only to hospital facilities and does not cover physician 
rates.   
 
EVIDENCE 
The 1960s and 1970s marked a time of heightened interest in all-payer rate setting: 27  
states attempted to review or regulate hospital fee schedules and budgets.39 Today, 
Maryland remains the only state with an all-payer payment system for hospitals.  Gradually 
over time, state controls over hospital prices fell out of favor, in some cases due to 
regulatory failure and regulatory capture (which eroded cost of care savings), increased 
reliance on market-based mechanisms (such as care management, utilization management 
and prior authorization) to manage health care costs, the complexity of maintaining and 
overseeing a state-wide fee schedule, and a general market trend toward deregulation in 
the 1980s and 1990s.40    
 
In Maryland, the state significantly reduced spending per hospital admission below the 
national rate.41 However, patient volume increased, which made the program less 
successful in controlling overall hospital spending.42  In response, Maryland’s strategy has 
evolved to include total revenue targets (global budgets) and has introduced incentives for 
population health management and quality improvement.43   
 
ADDITIONAL CONSIDERATIONS 
Make no mistake: all-payer rate setting requires a complete overhaul of the state’s health 
care financial ecosystem.  There are countless decision points and considerations that 
states will need to resolve.  But although the vast majority of states who initially pursued 
this strategy in the 70’s and 80’s have since dismantled it, a carefully designed all-payer rate 
setting system can reduce health care expenditures. Policymakers interested in this system 
should consider the following:  
 


1. Does the state have the resources and political support to establish a state-based rate 
setting agency or commission?  Successful rate setting systems require an 
independent regulatory entity, like Maryland’s HSCRC to set rates, monitor hospital 
revenue and operating margins, and manage population health outcomes. Moreover, 
because the prices pertain to public insurance plans (as well as commercial) states 
must negotiate a waiver from the federal government. 
 


2. Does the state have the resources to implement comprehensive data infrastructure? An 
effective all-payer rate setting system requires capabilities for tracking, auditing and 
reporting revenue, utilization, and care outcomes. 
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3. How will the state mitigate against risks of regulatory capture?  All-payer rate setting 
raises a conundrum for the state: it must position itself as an ally of the delivery 
system, but also as its watchdog. Many agencies who were early adopters of all-
payer rate setting, including New York, New Jersey and Massachusetts, succumbed 
to pressure from hospital executives to relax cost targets, resulting in increased 
profit margins for hospitals and erasing any savings benefits.    
 


4. How will the state mitigate against the possibility of health system gamesmanship?  
Under an all-payer rate setting model, hospitals can no longer earn excess revenue 
through unit prices, and must compete based on the volume of services rendered.  
As such, an all-payer rate may induce hospitals to increase their volume 
unnecessarily (as they did in Maryland) or consolidate through horizonal or vertical 
mergers to ensure market capture.  As noted above, Maryland instituted global 
budgets as a hedge against artificial volume inflation.  States should also consider a 
more robust antitrust strategy to prevent consolidation. 


 
5. How will the state build accountability and flexibility into its statutory authority to 


regulate provider prices?  Most experts attribute the persistence of Maryland’s all-
payer rate system to the federal government’s favorable waiver, which helped keep 
the system afloat financially.  But the flexibility and adaptability of the Maryland 
statute also played a significant role in its success.  As noted above, the HSCRC 
began by regulating prices exclusively, then when higher utilization caused costs to 
increase, the state implemented volume controls and introduced hospital incentives 
for quality metrics.  The ability to evolve the program over time enabled HSCRC to 
adjust to new trend information and retain the support of in-state stakeholders and 
the federal government.  


 
B. Global Budgets 
OVERVIEW 


Hospital global budgets establish inpatient and outpatient spending maximums 
for health care facilities as an incentive to reduce low-value services and rein in costs.  
Whereas price caps on individual services can reduce price variation, hospitals can 
compensate by increasing the volume of services they deliver or increasing prices for 
services to which the caps do not apply.  Establishing a revenue limit for all inpatient and 
outpatient services provides a full backstop against excessive hospital expenditure growth. 
 
Implementing global budgets at scale requires the state to set annual revenue targets for 
each hospital based on historic revenue and utilization, patient population demographics, 
and uncompensated care.  Under a fixed global budget model, each hospital receives a 
prospectively determined amount for all services it provides in a given year; however, the 
problem with this approach (which has plagued Canada and many countries in Europe) is 
that it provides incentives for hospitals to ration care and removes any incentives between 
hospitals to compete for market share.44  To solve for this externality, states may prefer to 
issue a hospital variable budget model.  Under this approach, hospitals still receive an 
annual budget, but the budget target can be adjusted up or down depending on the 
variable costs of excess patient volume.  States may ratchet the revenue targets up or down 
depending on the hospital’s performance on quality metrics and efficiency.45   
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In the past, states tended to launch global budget programs initially in rural or isolated 
markets that have well-defined patient populations and more predictable annual spend.46  
However, hospital global budget models can be implemented for all or most hospitals in a 
state or given region as evidenced by the Maryland hospital global budget demonstration 
and past Medicare global budget demonstrations such as the Rochester Hospital 
Experimental Payment Program.47,48 


 
EVIDENCE 
The most famous example of global budget policy is Maryland’s pilot program that 
launched in 2010 to complement the state’s all-payer rate setting system; however, smaller 
programs also launched in Rochester, NY and in rural Pennsylvania and, in those cases, the 
states operated global budget programs without setting hospital prices.49,50  Results from 
Maryland’s global budget program have been mixed: some studies have found a decrease 
in Medicare cost trend;51,52 others did not.53,54 It’s important to note, however, that to date, no 
study found any significant effect for Maryland’s commercial population.   
 
Within the past year, two additional states, Rhode Island and Vermont, have indicated 
interest in introducing multi-payer hospital global budgets.  Vermont’s Medicaid ACO 
program, which bears similarities to a global budget model, has been in place since 
2015.55,56 


 


OTHER CONSIDERATIONS 
Although Maryland’s global budgets exist in concert with all-payer rate setting, direct price 
regulation or price caps are not prerequisite to a global budget program. But nonetheless, 
this type of heavy intervention and regulation on the part of the state requires significant 
investment, resources and political capital.vi  Legislators considering implementing global 
budgets should consider the following questions: 


 
1. How will the state structure and administer its hospital budgets?  Even in a state like 


Maryland, which has a single fee schedule for all commercial and public payers, 
setting revenue limits for hospitals is exceedingly complicated.  The challenge only 
increases in a state where each commercial payer negotiates rates individually with 
hospitals.  States can simplify this model by regulating hospital global budgets and 
enforcing compliance at the aggregate budget level, as opposed to regulating 
requiring rate compliance at the individual service price level and adjusting the 
model by introducing variable budgets that flex up or down in response to changes 
in patient volume. However, these adaptations may require greater administrative 
sophistication and resources. 
 


2. Are global budgets feasible as a state-wide approach to hospital payment?  As noted, 
global budgets are easiest to implement in regions where a single health care facility 
is responsible for the care of a defined population.  Usually, this means rural or 
otherwise isolated communities, although the Rochester Hospital Experimental 


 
 
vi It’s important to note that the regulatory oversight and administrative sophistication required for a global budget 
model will vary depending on how the state decides to set and adjust its revenue targets. 
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Payment Program was able to regulate global budgets for nine medium and large 
hospitals in the Rochester area and Maryland was able to expand its program to 
cover its 36 acute care hospitals as well. 
 


3. How will the state ensure that global budgets do not diminish the quality of care?  
Global budgets effectively capitate hospital payments and consequently risk 
introducing incentives to withhold care.  As such, states considering hospital global 
budgets are advised to complement the financial model with incentives for meeting 
standards for the quality of care through mechanisms like pay-for-performance 
bonuses.  
 


C. Cap Commercial Prices for State Employee Health 
Plans 


OVERVIEW 
Capping commercial prices for state employee health plans offers a means for states to 
generate cost of care savings for state employees and retirees without passing sweeping 
legislation.  Through this approach, the state uses the heft of its employee population to set 
an ultimatum with provider organizations, anchoring payment rates to a multiple of what 
Medicare pays for the same services.  Even if the state pays more than twice what Medicare 
pays, this is typically less than what providers receive in the commercial market, which, 
according to the latest research from The RAND Corporation’s Hospital Price Transparency 
Study averages just below 225 percent of Medicare.57,vii  Any provider that refuses to accept 
the Medicare reference price will be excluded from the state’s health care network.  
Sometimes called reference-based contracting, this strategy can apply to hospital inpatient 
services, but also outpatient services, or physician payments.  
 
By capping prices based on a multiple of Medicare rates, a state can generate significant 
savings without increasing premiums, or raising constituents’ taxes. In addition, this strategy 
establishes a mechanism to follow the annual Medicare rate increases for hospital services 
instead of hospital-controlled chargemaster increases.58 viii 
 
EVIDENCE 
The most prominent example occurred in Montana in 2016, when the state capped 
commercial inpatient prices for state employee health plans at 220 percent of Medicare. 
With its 33,000 covered members, the state of Montana’s employee health plan 
represented business that hospitals couldn’t afford to lose. As a result, the health plan 


 
 
vii Note that the range of prices varies significantly nationwide: below 175 percent of Medicare in Hawaii, Arkansas 
and Washington, versus above 310 percent in Florida, West Virginia and South Carolina 
(https://www.rand.org/pubs/research_reports/RRA1144-1.html) 
viii A reference-based contracting strategy is not the same thing as a reference-based pricing strategy. Under 
reference-based contracting, state employees are guaranteed a network of providers who have agreed to the 
reference price. Vendors of reference-based pricing plans frequently operate without a formal provider contract 
and may thus leave patients exposed to balanced billing. 
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saved an estimated $47.8 million in inpatient and outpatient costs from 2017 through 
2019.59,ix  
 
While reference-based contracting found initial success in Montana, it should be noted that 
the strategy has faltered in other parts of the country. In 2019, the North Carolina State 
Treasurer’s efforts to recapitulate Montana’s strategy fell apart when most hospitals refused 
to accept the planned contract rate of 196 percent of Medicare. Even with over 700,000 
plan members in its ranks, the North Carolina hospitals’ response to the ultimatum of “take it 
or leave it” was: leave it. As such, the health plan had no choice but to revert to the PPO 
rates from its existing carrier.60 
 
Furthermore, capping prices for the state’s employee health care does nothing to impact 
prices for other commercial payers.  Although it’s possible that hospitals will extend these 
rates to other commercial carriers, it’s also possible that hospitals charge all other 
commercial plans more to compensate for the lost revenue from state employees or 
discriminate against state employee health plan members by delaying access to elective 
services.  This strategy is therefore only recommended as a recourse for states that cannot 
pass price regulation for the entirety of the commercial market. 
 


OTHER CONSIDERATIONS 
State policymakers considering using the state’s employee health plan as leverage to 
reduce health care costs should consider the following: 


1. How will the state calibrate and optimize its pricing cap?  If the state sets the 
percentage of Medicare rates too low, some hospitals could cut back services or 
refuse the contract (per the example cited in North Carolina). If the percentage of 
Medicare rates is set too high, hospitals could raise their prices.  States should 
carefully study current provider prices – preferably leveraging claims data stored in 
an APCD. 
 


2. How will the state ensure adequate access to services for its health plan members?  
Establishing a contract with hospitals based on a percentage of Medicare rates may 
induce some hospitals to reject the contract and choose to be out of network for 
state health plan employees. This could reduce access to certain services or cause 
state employees to travel further for care. 
 


3. How will the state mitigate spillover effects onto the remainder of the commercial 
market?  As noted, if capping provider prices for the state’s employee health plan 
results in a significant loss in revenue, providers may seek to recoup their losses 
elsewhere – namely, by raising rates for all other commercial carriers.  States will 
want to consider and plan for this contingency – at the very least by keeping close 
tabs on commercial prices paid by other health plans.  


 
 
ix In October of 2022, Montana announced plans to delegate hospital price negotiations to Blue Cross and Blue 
Shield of Montana. The insurance carrier has committed to achieving continued savings of $28M over the next 
three years, but not necessarily through reference-based contracting.  It is unclear at the time of this report’s 
publication why the state of Montana made this decision, but some experts fear that it signals a retreat from 
reference-based contracting as a viable strategy for state employee health plans.  
https://khn.org/news/article/montana-hospital-pricing-public-employees/ 
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D.  Cap Commercial Health Care Prices & Rate Increases 


OVERVIEW 
The fact that 2/3 of health care cost inflation is driven by price, not utilization, 
begs the obvious question: why not attack the problem at its source by capping 
commercial prices?  Capping the provider prices offers a softer touch than setting them: the 
state government dictates a maximum price for services to rein in outliers, while allowing 
the remainder of the market to function as it will.  Some experts advocate for coupling this 
policy with caps on price increases to prevent providers from rapidly escalating to the 
maximum (see description of expanded DOI authority and affordability standards);61 
however, while a provider price cap only impacts providers on the far-right tail of the price 
distribution bell curve, a cap on price increases will impact providers across the board.x  In 
either case, by adopting this regulatory approach, policymakers must determine what 
source to use as a benchmark for provider prices and select a methodology for calibrating 
the maximum.  Research of Chernew, Dafny and Pany identifies at least three sourcing 
options for setting comprehensive commercial price caps:62 
 


A) Medicare Rates 
The advantage of using Medicare as a benchmark is its relative simplicity: Medicare has 
already set prices for hospital services, and as such, the state can calibrate its price cap 
using broad approximations of aggregate provider prices.  On the other hand, this approach 
also confers any/all distortions in Medicare pricing to the commercial markets; moreover, 
the state will still need to set prices for services outside of Medicare, such as pediatrics, 
maternity care, etc.   
 


B) Service-Level Commercial Prices 
This approach requires the state to plot all commercial prices locally and at the service 
level and set a cap using some multiple of percentile rates.  (Chernew et al recommend 5 X 
the 20th percentile of the distribution, subject to a cap at the national 75th percentile).  The 
pros and cons of this approach are the inverse to using a Medicare benchmark: on the one 
hand, using the actual distribution of commercial prices circumvents assumptions and 
distortions baked into Medicare; however, establishing the distribution of service-level 
prices across multiple localities requires a significant amount of granular data and analysis, 
and may be subject to sampling error. 
 


C) Relative Value Units (RVUs) or Diagnostic Related Groups (DRGs) 
This third approach attempts to mitigate some of the complexity inherent in capping 
commercial prices across all services and geographies.  Instead of measuring the 
distribution of every medical service, the state would instead cap the price using RVUs, 
adjusting for differences across sites in the role of facility fees, and/or DRG-weighted 
inpatient care.  This is roughly analogous to capping the price of flour instead of capping the 
price of every kind of baked good individually.   
 


  


 
 
x Capping rates of provider price increases can also be a standalone policy (i.e. without capping actual prices); West 
Virginia capped hospital price increases from 1985 until 2007. 
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EVIDENCE 
To date, no state has attempted to pass comprehensive commercial price caps. The closest 
current examples within the United States are Maryland’s longstanding all-payer rate 
setting, or the State of Montana’s reference pricing for its state employee health plan.  But 
the former strategy involves price-setting rather than rate capping, and the latter is limited 
exclusively to state employees.  The magnitude of administrative effort required to set and 
enforce price caps on hundreds of inpatient and outpatient service prices is formidable – 
even relative to other regulatory strategies.   
 
OTHER CONSIDERATIONS 
The fact that no state currently has commercial provider price caps in place is an indicator 
of the complexity, and the resources and political capital required to implement a massive 
overhaul of the commercial health care market. The decision points and tradeoffs states 
face in designing comprehensive reforms like this are manifold – here are some 
considerations: 


 
1. What methodology will the state select to benchmark its commercial prices?  The pros 


and cons of three options (benchmarking to Medicare, commercial service lines or 
RVUs) are discussed above. 
 


2. How will the state calibrate its provider price cap?  Beyond plotting the distribution of 
commercial prices within the market, the state must also determine where to draw 
the line – this is true of Medicare benchmarking as well.  Set the bar too high and the 
policy will dampen its effect on reducing health care costs; setting it too low may 
raise insurmountable resistance from the provider community.  Also, large, 
geographically diverse states like California and Florida will have significant variation 
in provider prices between urban and rural communities; in states like these, it may 
be necessary to implement geographic adjustments – similar to Medicare’s 
geographic adjustment factor.63 
 


3. How will the state mitigate the risk that the price cap becomes a price floor?  A 
potential negative consequence of capping prices is that the cap – which is intended 
to rein in outliers – becomes the target in provider negotiations.  A potential solution 
is to cap provider prices and the rate of price increases simultaneously; however, as 
noted above, this approach will impact all providers – not just outliers – and is thus 
even more likely to incur significant resistance. 
 


4. How will the state enforce provider price caps?  Capping provider prices is no 
guarantee against gamesmanship, and the incentive remains for providers to make 
up for lost revenue on volume of services, by upcoding, or tacking on additional fees.  
As such, it’s critical for states to pair price caps with mechanisms to hold providers 
accountable for total cost of care and quality (e.g., alternative payment models), and 
establish oversight protocols. 


E.  Cap Out of Network Prices 


OVERVIEW 
Capping out of network (OON) prices could be a clever way for states to 
moderate commercial provider prices without regulating the market directly.  This 
approach not only truncates high prices paid on an OON basis; it would also protect 


RETURN TO 
POLICY TOC 







23 
 
 


consumers from balance bills and could compel lower in-network commercial prices.  The 
spillover effect on in-network prices occurs because capping OON prices de-fangs 
providers’ negotiating trump card: the threat of going out of network if insurance carriers do 
not accede to their demands.  Today, if a provider decides to dissolve its contracts with a 
carrier, it can make up the revenue it will lose on patient volume by charging prices that are 
on par with its billed charges rate (sometimes upwards of 500% of Medicare).64  Capping 
out-of-network prices compels providers to stay at the negotiating table, and what’s more, 
gives insurance carriers the leverage to price their in-network rates on par with the OON 
cap. 
 
EVIDENCE 
Evidence supporting the hypothesis that capping OON prices will place downward pressure 
on in-network prices comes from two sources.  The first comes from Medicare Advantage 
(MA), where the federal government has mandated OON prices capped to the Medicare fee 
schedule (i.e., 100% of Medicare).  Because participating MA providers lack any financial 
advantage for going OON, the federal government strengthens carriers’ negotiating 
leverage, and consequently, MA in-network payments are on par with Medicare.65,xi  In the 
commercial market, Oregon capped in-network and out-of-network payments in 2017 for its 
state employee health plan at 200% and 185% of Medicare, respectively.  This strategy was 
projected to have saved the state $81M per year, although financial analysis is ongoing.66  
 
OTHER CONSIDERATIONS 
Capping out-of-network payments to providers requires careful and thoughtful engineering 
to avoid externalities and close potential loopholes.  Key considerations include the 
following: 
 


1. How will the state ensure that savings that accrue from capping OON prices are 
passed through to purchasers and consumers?  A medical loss ratio (MLR) places 
limits on the amount of profit that carriers can accrue for their Medicare, Medicaid 
and fully-insured commercial products.  Yet many economists believe that carriers 
frequently game the MLR system by paying providers unwarranted bonuses, or 
claiming expenses as “quality improvement,” in an effort to keep premium rates and 
revenue high.67  As such, states may want to consider accompanying the OON price 
caps with restrictions on insurance premium growth rates.xii   
 


2. Where will the state set the OON cap?  Given the spillover effects between OON caps 
and in-network rates, the state will want to calibrate its cap to what the market can 
bear.  This requires careful study of current provider prices – preferably through an 
APCD and with the judicious oversight of an independent health policy council 
(HPC). 
 


3. How will the state ensure adequate access to care?  Capping OON prices may 
prevent providers from charging exorbitant prices, but it does not compel them to 


 
 
xi However, it’s possible that providers are willing to accept Medicare rates for Medicare Advantage plans because 
they can compensate with higher commercial prices; as such it’s unknown if the same effect will occur for 
commercial prices. 
xii Although, due to ERISA law, this would only impact fully insured plans. 
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provide care to out-of-network patients for elective services.  In the most highly 
consolidated geographies, health plans may be unable to offer a full-service 
network without the participation of dominant health systems.  Even in moderately 
consolidated markets, network adequacy laws or even consumer demand may 
make the exclusion of marquis providers untenable.  This speaks to the need for 
states to calibrate the OON cap carefully and according to what the market will bear.  


F.  DOI Commercial Insurance Rate Regulation and 
Affordabili ty Standards 


OVERVIEW 
Regulating commercial insurance premiums allows states to use insurance carriers as 
agents for putting downward pressure on health care prices.  Technically, this is exactly 
what insurance companies are supposed to do, but by setting boundaries around premium 
increases – affordability standards - a state can force insurance carriers to return to the 
bargaining table with providers.   
 
Most state departments of insurance (DOI) and insurance commissioners already have the 
authority to review health plan insurance rates (typically referred to ‘file and use’) or to 
approve health plan insurance rates before a health plan can sell the product in the market 
(‘prior approval’).  The Affordable Care Act (ACA) strengthened states’ rate review process; it 
mandates that states conduct reviews of proposed rate increases above 15 percent and 
requires health plans to justify rate increases over this threshold.68   
 
However, the ACA does not grant regulators authority to reject rate increases.  This degree 
of oversight requires states to pass additional regulation, such as an affordability standard.  
Establishing an affordability standard empowers the DOI to set targets for premium rate 
increases, establish criteria for good faith negotiations, and reject rate increases that exceed 
the state’s target. Affordability standards act as a forcing mechanism, triggering and 
justifying deeper regulatory oversight.  As such there are two major components to an 
affordability standard: the target itself, and the subsequent actions the state may take if the 
target is not met.  Currently, three states’ DOIs – Rhode Island, Colorado, and Delaware - 
have the authority to use an affordability standard to reject premium increases that fail to 
meet affordability targets.  
 
Rhode Island’s authority is the oldest (established in 2010); Delaware’s affordability 
standards, established in 2018 follow a similar model.69  The Rhode Island standard 
authorizes the state to intervene if the DOI finds that that either the average provider rate 
increase exceeds the US Consumer Price Index for All Urban Consumers (CPI-Urban) 
increase; or if less than half of the average rate increase is ear-marked for quality incentive 
payments.70 Beyond setting caps for premium rate increases, Rhode Island’s affordability 
standards also attempt to bolster primary care – requiring that primary care expenses 
account for at least 10.7% of any carrier’s total medical expenses – and  by requiring 
contracts between health plans and hospitals to move toward value-based payment 
models.71  Failing to meet the affordability standards triggers an audit of the carrier’s rates, 
and if the Commissioner determines that the carrier’s proposed rates are not “in the interest 
of the states’ health insurance consumers,” the Commissioner may reject the carrier’s 
proposed rate, compelling the carrier to renegotiate its provider contracts.72  Perhaps the 
most important feature of Rhode Island’s strategy is that by obliging insurers to renegotiate 
provider contracts, the DOI can exert downward pressure on insurance premiums for both 


RETURN TO 
POLICY TOC 







25 
 
 


self-insured and fully-insured plans.  Insurance companies generally do not negotiate 
separate commercial rates for their fully-insured and self-insured lines of business.  Rhode 
Island’s affordability standard is unique in that it is the only existing example of DOI authority 
that can bypass ERISA exemption.73 
 
An alternative approach to an affordability standard resides in Colorado’s statutes.  In 
Colorado, if carriers fail to meet the affordability standard, Colorado can impose its own fee 
schedule on hospitals and health care providers and mandate that they accept patients at 
the state’s established rates.74  In Rhode Island, the consequence for a carrier that fails to 
meet the affordability standard is to return to the negotiating table; but in Colorado, the 
consequence is that the state will take over negotiations.   
 
EVIDENCE 
The Colorado and Delaware regulations are too new to know whether they will succeed at 
controlling costs.  However, Rhode Island has had its affordability standard in place for over 
ten years.  The marquee study comparing health care spending in Rhode Island to matched 
samples in neighboring states found a relative decline in total medical spend in Rhode 
Island (5.8%) without any deficits to quality or decreases in utilization.  The researchers 
concluded that the affordability standards had suppressed provider prices by “shift[ing] the 
negotiation dynamics between commercial insurers and providers in favor of insurers.” 75  
 
While Rhode Island’s rate review only inspects the percentage increase in hospital rates, C. 
M. Whaley et al. 2022 found that the affordability standards have kept hospital costs in 
Rhode Island at some of the lowest levels in the country, in spite of Rhode Island’s 
extremely consolidated hospital market, under which two health systems control 80 
percent of inpatient admissions.76,77  
 
OTHER CONSIDERATIONS 


While Rhode Island’s affordability standards have succeeded to some extent, 
policymakers should consider the following:   
 


1. What is the current nature and scope of the state’s authority to regulate commercial 
carriers? .  As noted, states vary in the degree of authority delegated to the DOI and 
in which market segments this authority applies to.  States will find it easier to 
establish affordability standards for premium increases if the DOI already has “file 
and approve” authority.  Allowing the DOI to set affordability standards will have a 
greater impact on health care costs if the scope of the DOI’s authority extends 
beyond the individual and small group market to large fully-insured business as well. 
 


2. What markets does the DOI regulate and how does this approach impact ERISA plans?   
Rhode Island’s rate review and approval process is unique in that it applies to the 
individual, small-group, and fully insured, large-group markets.  Most states do not 
have prior rate approval for large group plans (NCSL n.d.).  Policymakers should 
examine existing DOI authority to determine if it applies to the large-group market. 
That said, the authority to review large group plans does not necessarily include 
large, self-funded employers who are exempt under ERISA. With that said, most 
health plans and providers negotiate a single contract on behalf of their fully-insured 
and self-funded business; therefore ERISA plans may derive a benefit from the 
affordability standards (“spillover effect”).  
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3. How does this policy address high-priced health systems?  A limitation of the Rhode 


Island standards is that it only applies to hospital rate increases (CPI-Urban +1 
Percent).  Consequently, this approach does not address the high prices that some 
hospitals may have in place before the policy is implemented.  However, 
policymakers should guard against applying a universal rate of increase because it 
would memorialize and reward existing price disparities.  One way to address this is 
to consider a tiered rate increase in which higher/highest priced health systems are 
allowed a lower percent increase compared to lower-priced systems, or by 
implementing a fixed-dollar increase for the higher-priced providers to avoid locking 
in their high rates. 
 


4. Should rate review and approval extend beyond health plan-hospital contracts to reach 
provider services?  Researchers have determined that because Rhode Island only 
examined hospital rate increases, the policy may have stimulated physician 
consolidation and an increase in physician prices outside of the regulation caps in 
recent years.78  To guard against potential consolidation and unintended physician 
price increases, policymakers can consider a tiered rate increase model as described 
above, or enhanced antitrust authority to prevent vertical consolidation. 
 


5. Does the state need to worry about regulatory capture of the process by the provider 
community?  Oversight of premium rates and therefore hospitals costs through the 
DOI make this approach less susceptible to regulatory capture by providers because 
DOIs do not regularly interact with or directly regulate health systems.79     
 


IV. Build Infrastructure 
A.  All Payer Claims Database 


OVERVIEW 
APCD (or APD) stands for All-Payer Claims Database.  APCDs collect medical claims data 
from private health insurers, public insurers like Medicaid and Medicare, prescription drug 
plans, dental plans, and self-insured employer plans, among other sources. They can also 
include patient and provider eligibility and demographic data. APCDs are widely considered 
to be the optimal vehicle for states to monitor cost, quality, and utilization trends within their 
health care markets because they include actual paid amounts—not charged amounts—
which reflect the negotiated rates between payers and providers. APCDs can also be used 
to create statewide price transparency tools, track referral patterns, reveal fraudulent 
claims practices such as upcoding, and more. APCDs can be created and implemented by 
the state, through public and private efforts, and nonprofits.80 
 
APCDs provide a critical component of a state’s health care policy infrastructure because 
they enable states to uncover insights such as:  
The root causes of health care cost inflation and other problematic trends within the health 
care market 
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Detection of outlier providers or anticompetitive behavior within the health care 
marketplace.xiii 
Providing evidence that state policy interventions are having their intended effects and, if 
not, uncovering opportunities for modification and course corrections. 
 
In summary, without a reliable lens into price, quality, and utilization data, states are 
effectively blind to detailed market trends, and severely hindered in any efforts at 
management and oversight.   
 
EVIDENCE 
Nineteen states currently have legislation that enable collection of health care claims 
data.81 One of the most notable APCDs is in Colorado, managed by the non-profit Center for 
Improving Value in Health Care (CIVHC). Colorado passed legislation authorizing the 
creation of an APCD in 2010 and began collecting submissions in 2012. The database 
currently houses over 718 million medical, dental and pharmacy claims from 44 payers 
(including 35 commercial plans), representing almost 8 million insured Coloradans. Of the 
1.3M commercial lives covered within the APCD, approximately 25% come from self-insured 
purchasers who voluntarily supply their claims data to the APCD.  
 
What makes Colorado’s APCD so powerful is CIVHC’s analysis and reporting. Through 
partnership with the RAND Corporation’s Hospital Price Transparency studies, CIVHC’s 
reporting offers inpatient and outpatient facility prices benchmarked as a percentage of 
Medicare for 76 hospitals across the state.  CIVHC’s standardized reports are available for 
free to any purchaser in Colorado with an adequate volume of claims in the CO APCD, 
helping purchasers shape their benefits and health care sourcing strategies. APCD data and 
analysis from CIVHC helps purchasers identify high-performing providers, uncover 
opportunities for provider performance improvement, and strategically structure network 
and benefit design to encourage plan members to seek high-value care.82 
 
 
 
OTHER CONSIDERATIONS 
In theory, the data housed within APCDs should enable policymakers to gain insights and 
conduct analyses on the quality, utilization, and cost trends across the entire state health 
care system. However, there are limitations. Legislators considering implementing an APCD 
should ponder the following questions: 
 
How will the state encourage participation from self-funded purchasers?  ERISA limits self-
insured employers’ obligation to supply data to an APCD. However, states can still 
encourage participation from self-insured purchasers by reducing the administrative 


 
 
xiii For example, the Massachusetts Health Policy Commission relied on the state’s APCD (the Center for Health 
Information and Analytics, or CHIA) to determine that a dominant provider’s health care cost trends were 
impacting the state’s ability to meet its overall cost growth trend. With these insights in hand, the HPC voted  
unanimously to block the health system’s proposed expansion and created a performance improvement plan for 
the health system to rein in its costs. Massachusetts Health Policy Commission. (2022). “HPC Finds Mass General 
Brigham Cost Trends and Expansions Threaten State Health Care Affordability Efforts,” Commonwealth of 
Massachusetts. https://www.mass.gov/news/hpc-finds-mass-general-brigham-cost-trends-and-expansions-
threaten-state-health-care-affordability-efforts  
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burden of claims submission and/or creating financial incentives for self-insured firms to 
participate.  States could also potentially place the onus on hospitals and health systems to 
provide all-payer data to APCDs, especially for high-volume, high-cost procedures.83 
 
How will the state design its APCD legislation to enable maximum utility of data insights?  An 
APCD on its own is simply a black box full of health care data.  It is therefore imperative for 
states to design APCD policy with careful confidentiality and release rules to ensure that 
researchers, policymakers, health care purchasers and other stakeholders can access data 
insights in service of improving health care value.84 
 
How will the state fund its APCD?  APCDs may face budgetary or funding constraints. 
Funding sources for APCDs can be public and/or private and vary widely from general 
appropriations to fee assessments on public and private payers to data sales.85 However, 
the sustainability and security of the funding source will directly impact the ongoing 
maintenance and utility of the APCD. 


B. Health Policy Commission 


OVERVIEW 
A Health Policy Commission (HPC) is a critical piece of infrastructure to support 
public policy intervention.  Usually, and advisably, states create HPCs as 
independent agencies, separate from the control of the executive branch, which lends them 
legitimacy and credibility among a broad array of stakeholders.86   
 
Frequently, HPCs are paired with state policies to set and monitor health care cost 
benchmarks, but in fact, HPCs provide a broader range of additional functions, which 
include – but are not limited to:87 


• Studying health care price, cost and utilization data and cost trend drivers, price 
outliers, and anticompetitive behavior  


• Reviewing proposed health care mergers, acquisitions or expansions, and making 
recommendations to the state’s AG 


• Calibrating regulatory policy, such as provider price caps, hospital global budgets, all 
payer rates and, of course, cost growth targets 


• Providing a forcing mechanism or trigger for policy intervention, such as investing in 
primary care, mandating alternative payment models, reviewing of inflation factors in 
health plan rate manuals 


 
States can establish HPCs either through the legislature or via executive order.  In designing 
the legislative or executive action, the state should establish the HPC’s authority and 
governance structure, enumerating its powers, who will serve on the commission, and by 
whom these individuals will be selected.88 
 
EVIDENCE  
To date, nine (9) states (have either established independent HPCs or have empowered an 
existing regulatory body to manage health care spending costs.89  These include 
Connecticut, Delaware, Massachusetts, Nevada, New Jersey, Oregon, Rhode Island, 
Washington and most recently, California.  The oldest of these, The Healthcare Services 
Cost Review Commission in Maryland, retains the broadest set of regulatory powers, and is 
the only body with authority for all-payer rate setting, establishing hospital global budgets, 
and operating the state’s population health management and quality improvement 
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incentives program.  Related to Maryland’s all-payer rate setting and global budgets, the 
results have been mixed.90   The Massachusetts Health Policy Commission offers another 
example of a robust and longstanding HPC, which is credited with keeping total health 
expenditures within the state below its target benchmark, and below the national average 
growth rate.91   
 
OTHER CONSIDERATIONS  
Success stories from the examples above point to a broader insight into the utility of health 
policy commissions: virtually any health policy initiative requires human capital to analyze 
data, make recommendations, enforce behaviors, and measure results.  An HPC is less of an 
initiative unto itself and is instead a crucial piece of infrastructure that enables the success 
of policy intervention.  As such, policymakers must build their HPC’s capabilities and 
authority to align with the state’s broader policy goals.  Key questions to ask include – but 
are not limited to – the following: 
 


1. How will the state establish the HPC?  Will it be through the legislature or by executive 
order? To date, of the eight states with established HPCs, four were authorized by 
executive order (EO) and four by legislation.  The advantage of an EO is that it’s 
expedient and avoids the compromises that inevitably arise as a bill moves through 
the legislative process.  On the other hand, the executive office has a narrower set of 
powers than the legislature, and as such, HPCs enacted by an EO may be limited in 
their designated powers and authority.  Furthermore, legislation tends to be much 
more stable: it’s much easier for a subsequent administration to undo an EO and 
much harder to repeal a law once it has passed.92     


 
2. Who decides which individuals will sit on the HPC, and what qualifications and 


capabilities these individuals should possess?  A state HPC must balance the needs of 
multiple, powerful constituencies (i.e., providers, insurers, payers, and health care 
consumers), whose interests are often orthogonal to each other.  As such, it is 
imperative that the HPC establish trust and legitimacy, much of which will hinge on 
whose voices are at the table, who decides which individuals will sit at the table, and 
the guardrails that the state assembles to preserve the council’s independence and 
avoid regulatory capture. 


 
3. What power and authority will be conferred to the HPC?  Will the HPC possess any 


decision-making authority, or will it provide recommendations only?  Although most 
commonly associated with setting and measuring cost growth benchmarks, health 
policy commissions can oversee a broad range of oversight functions, including but 
not limited to: 


• Making recommendations regarding proposed health care mergers and other 
expansion activities 


• Analyzing health care data to identify trends, detect anticompetitive behavior, and 
measure performance on state quality metrics and goals 


• Measuring migration to value-based care contracts and setting targets for their 
growth 


 
The answer to these questions depends heavily on the political will and policy roadmap the 
state intends to follow.   
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C. Cost Growth Benchmarks or Total Cost of Care 
Targets 


OVERVIEW  
Measuring state-wide health care costs and setting cost reduction targets is a 
relatively new approach for policymakers.  States who have implemented Cost Growth 
Benchmarks, which set targets for total cost of care spend, use claims data – ideally from 
an APCD - to address four main policy areas:  


1. Monitoring cost trend data and making it transparent 
2. Implementing health plan contract requirements in state Medicaid and state 


employee programs 
3. Taking enforcement action if costs exceed a threshold or distributing incentives for 


staying under a threshold, and  
4. Ensuring compliance with federal requirements if states are using a federal waiver or 


are participating in federal demonstration programs (e.g., 1115 waiver).93   
 
By itself, a cost growth benchmark is purely symbolic and does little to curb health care 
cost inflation.  Rather, it provides a forcing mechanism, i.e., validation and rationale for the 
state’s intervention in the marketplace.  Cost growth benchmarks require a data source to 
monitor total spending (usually an APCD) and human capital to calibrate the benchmark, 
monitor the state’s performance against its target, and recommend remedial action (usually 
through a Health Policy Commission). 
 
States considering cost growth benchmarks need first to establish regulatory authority and 
then to define the scope for total cost of care -- by service, by populations (e.g., Medicaid 
vs. commercial), or both.  The initial scope for total cost of care measurement may be 
defined by service categories: Vermont and Maryland have started with explicit controls on 
hospital budgets; Oregon is focusing initially on total cost of care for Medicaid beneficiaries 
and services; and Massachusetts is looking at broad total cost measures and cost growth 
trends for insured services.  
 
Political consensus, buy-in from stakeholders, and a clear regulatory and legislative 
framework are essential ingredients to launch and sustain initiatives to control costs.  
 
EVIDENCE 
As noted, a cost growth benchmark offers a rationale rather than a direct solution for 
managing health care cost inflation.  The growth in the number of states enacting cost 
growth benchmarks over the past three years, however, speaks to the policy’s utility within 
a state’s broader health care policy strategy. Massachusetts and Maryland, the original 
pioneer states, established cost growth benchmarks in 2012 and 2014 respectively.  Since 
2018, nine additional states followed suit, including California, which just passed its health 
care cost growth benchmark legislation in 2022.94,95   
 
Massachusetts, the original architect of cost growth benchmarks, is also the first state to 
leverage the state’s benchmark to advocate for the state’s intervention in the health care 
market.  In January 2022, the state’s Health Policy Commission voted unanimously to require 
the Mass General Brigham (MGB) health system to develop and implement a performance 
improvement plan to lower its spend, citing that MBG was impeding the state’s ability to 
meet its health care cost growth benchmark.96 
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OTHER CONSIDERATIONS 
Establishing a state-wide cost growth benchmark requires expert policy craftsmanship, and 
like most regulatory and para-regulatory policies, involves consideration of multiple design 
decisions.  These range from the highly technical, such as determining the scope or unit of 
cost analysis and identifying the denominator for total health care spending, to high-level 
strategic and political questions such as which stakeholders will have influence over the 
benchmarking process.  The following represents a starting list:   


1. How will the state establish regulatory authority to implement total cost controls and 
benchmarks?  Of the 11 states (including California) with cost growth benchmarks, the 
vast majority created new or enhanced regulatory powers to implement cost 
controls and oversee the operation of the health care system.xiv, 97  But four states 
established their cost growth benchmarks by the governor’s executive order.  The 
tradeoffs discussed under Health Policy Commissions apply here as well: executive 
orders have the advantage of swift implementation, without risking compromises 
that are the inevitable byproduct of the legislative process; however, they are much 
more difficult to adapt and modify and can easily be rescinded when a new 
administration comes into power.98   
 


2. Does the state have the data and infrastructure to implement and monitor a cost 
growth benchmark?xv   Cost growth benchmarks require a data source and an 
authorized regulatory body to calibrate targets and track success.   Consequently, 
legislation to create an APCD and some form of Health Policy Commission are 
considered prerequisite policies.  States need to plan for and estimate the cost of 
collecting and analyzing total cost of care (TCOC) data.  The entity charged with 
measuring TCOC must be staffed with personnel and other resources to analyze 
data and identify needs and timelines for new systems or enhancements to existing 
systems.xvi These activities require significant resources, which may compete with 
other legislative and regulatory priorities.   
 


 
 
xiv Vermont transferred many existing regulatory functions along with its new measures to a single entity, Maryland 
and Oregon added new functions to existing entities, and Massachusetts established a new organizational 
structure on top of its existing regulatory agencies. Block, R. (2015). “State Models for Health Care Cost 
Measurement: A Policy and Operational Framework,” Milbank Memorial Fund. https://www.milbank.org/wp-
content/uploads/2016/04/Milbank_Report-State_Models_for_Health_Care_Cost-2.pdf 
xv Computing total cost or a growth rate target is generally based on an annual, aggregate data set, while 
monitoring or enforcing growth rates against a cap requires more regular data collection and reports. Additional 
data are required if measures are going to be risk-adjusted and attributed to a provider or health system. Block, R. 
(2015). “State Models for Health Care Cost Measurement: A Policy and Operational Framework,” Milbank 
Memorial Fund. https://www.milbank.org/wp-content/uploads/2016/04/Milbank_Report-
State_Models_for_Health_Care_Cost-2.pdf 
xvi APCD data fields and submission requirements may need to change, which can require negotiation for new 
mandates on data reporters. APCDs and HPCs also need to document changes year-to-year for comparative 
analysis. Block, R. (2015). “State Models for Health Care Cost Measurement: A Policy and Operational Framework,” 
Milbank Memorial Fund. https://www.milbank.org/wp-content/uploads/2016/04/Milbank_Report-
State_Models_for_Health_Care_Cost-2.pdf 
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3. How will the state measure cost of care, and what process will it use to establish 
benchmarks?    States that currently measure and monitor total cost of care/cost 
targets use data from Medicaid claims and APCDs.  Policymakers should address the 
capabilities of Medicaid claims reporting and whether a state has an APCD that can 
support the state’s needs for tracking costs in non-Medicaid spending.  Once the 
state has granted authority to enact cost growth benchmarks and has the data and 
government infrastructure it needs to track and respond to cost trends, it must 
determine how to establish its spend target.  Most states use indicators like the 
consumer price index (CPI), the potential gross state product (PGSP), or expected 
wage growth, to align health care spend with the rest of the economy.  There are 
tradeoffs to either approach, contingent on how the state’s economy grows relative 
to the prices of goods and services.xvii  But beyond total spend, states may also wish 
to establish targets for investment in primary care, migration to alternative payment 
models, or improvements in health equity.99   
 


4. Does the state have to coordinate with the federal government on these initiatives?  Due 
to the role the federal government plays with Medicaid (and Medicare), states will 
likely need to coordinate with CMS to capture the complete picture of population 
heath care spend.100  Some states may opt to seek a 1115 waiver from CMS to 
implement a cap on Medicaid’s total cost increase.  A 1115 waiver gives states the 
most flexibility in Medicaid program design. A federal approval will also be 
necessary if the state intends to include Medicare in its total cost management 
strategy101 


D. Database of Audited Hospital Financial Statements 


OVERVIEW 
Almost 40 percent of health care spending goes to hospitals, and in the last 20 
years, national spending on hospital services tripled, far outpacing growth in any 
other health care segment, let alone growth in personal income.102 Given the magnitude of 
hospital expenses on total health care spending, policymakers need credible, comparable, 
standardized financial information about health systems to address rising health care 
costs.103  Unfortunately, the income-related metrics that policymakers typically use provide 
an incomplete and often misleading snapshot into hospital finances.104  The consequences 
of this obscurity came into focus during the COVID-19 pandemic, when federal funding from 
the CARES act intended to aid hospitals in financial crisis was instead allocated 
disproportionately to large, wealthy health systems with billion-dollar assets, while short-
changing smaller independent hospitals – particularly those that provide care to low-
income communities.105 
 
A database of Audited Financial Statements (AFS) is a relatively new idea designed to 
provide states with keener insight into hospital wealth and finances.  Like all infrastructure 
policies described in this paper, an AFS database is not a policy end unto itself; rather it is a 
tool that can help policymakers diagnose specific market failures and create targeted 
interventions.    


 
 
xvii One potential alternative is to use the Hospital Market Basket index, which is based on an index of costs that 
hospitals face when caring for patients. Medicare uses the Hospital Market Basket as the basis for annual 
adjustment to its payment rates.  https://stateofreform.com/commentary/2022/04/medicare-and-inflation/  
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A database of AFSs with standardized data offers the following advantages compared to 
Medicare Cost Reports (MCRs) and the Internal Revenue Service Form 990, which are 
more typical reference points for hospital financial stability: 


• Hospital AFS’s are publicly available three six months after a system’s fiscal year, 
unlike MCRs, which are published until a year or more after the fiscal year closes, or 
990 forms which are filed inconsistently106 


• Hospital AFS’s contain much richer financial data than MCRs and 990s, and can lend 
insight into hospitals’ solvency, liquidity, and cash flow 


• Financial information is provided at the system level, which is important because 
many health systems retain significant income/losses and assets/liabilities for 
health systems but not for individual hospital facilities 


 
With a database of hospital AFSs, states can discern which health systems have 
accumulated substantial amounts of wealth, and potentially use this information to push 
back on high and rising hospital rates and oppose mergers and other acquisitive activity.”107  
On the flip side, states can also use hospital AFSs to determine which facilities lack the 
financial resilience for policies like commercial rate caps or public options, and also use 
them to distribute government assistance (e.g. funding from the CARES Act) more equitably.  
 
EVIDENCE 
Most states have some laws requiring hospitals to provide annual financial reporting; 
however, only a subset require AFS submissions, and a vanishing few maintain databases 
comprising audited hospital financials and use this information to inform their health care 
policy.xviii  One notable exception is Connecticut, where the state’s Office of Health Strategy 
leverages hospital financial statements to evaluate proposed M&A activity; the data also 
serve as a critical input to measuring the state’s performance against its health care cost 
growth benchmark.108   
 
OTHER CONSIDERATIONS 
As noted, most states collect some form of financial data from non-profit, acute care 
hospitals; but collecting the right data that will yield accurate, consistent information the 
state can leverage to inform policy decisions is a taller order.  Here are some key 
considerations that states will face along the way:   
 


1. What kind of financial data does the state currently collect, how is that data stored, 
and for what use cases?  Most states already require some financial reporting from 
non-profit hospitals; some already collect hospital AFSs, and some may already 
have databases up and running.  Understanding the state’s baseline will inform the 
number of steps the state must take to arrive at a hospital AFS database that it can 
leverage for the purpose of informing health care policy.   
 


2. How will the state ensure uniformity across its collected hospital AFS reports?  Some 
health care entities include hospital facilities and physician groups; others include 
foundations and other health care adjacent assets. States should consider 


 
 
xviii However, the MSRB Municipal Securities Rule-making Board (MSRB) produces the Electronic Municipal Market 
Access (EMMA) database, which contains financial statements for most for-profit hospitals. 
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mandating transparency – if not uniformity – into the assets that health systems 
include in their AFS.   


 
3. Once a database is established, how should policymakers use and interpret the 


information?xix Using a financial template, such as the one offered by NASHP, allows 
policymakers to learn a significant amount about a health system’s financial 
condition.109  The following are examples of the type of information state officials can 
glean from the financial template, but this list is by no means exhaustive:110  


• A comprehensive view of a health system’s financial activities during a specific 
period of time 


• The health system’s earnings and losses in providing patient care 
• The total net assets of a health system versus total assets, which is an important 


consideration when taking on additional debt 
• The portion of patient service revenues that were charged as charity care; and 
• How much a hospital system is not expected to collect from bad debt or patient 


services 
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